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SIR HORACE DAVEY. 


IR HORACE DAVEY is the son of the 

late Mr. Peter Davey of West Molesey, 
Surrey, and was born in 1833. He was 
educated first at Rugby and afterwards at 
University College, Oxford. Nature had 
made him for the Bar, and happily both for 
himself and for the innumerable clients 
whose causes he conducts with conspicuous 
ability and success, inclination turned his 
thoughts in this directic». He was ad- 
mitted to Lincoln’s Inn on agth January, 


‘1857, and was called to the Bar of that so- 


ciety on 26th January, 1861. Davey had the 
good fortune to become “devil” to W., 
afterwards Vice-Chancellor, Wickens, and 
that learned gentleman, than whom no 
shrewder judge of character and merit ever 
lived, had such confidence in Davey’s pro- 
bity and ability that he used simply to sign 
the papers drafted by him without revising 
them. Mr. Justice Day is reported to have 
given the same token of esteem to his 
quondam “devil,” Mr. R. B. Finlay, now an 
eminent Queen’s Counsel and __ politician. 
The reputation of so able and diligent a 
“devil” as Mr. Davey was could not long be 
confined to the narrow sphere of his prin- 
cipal’s chambers. Solicitors soon found 
him out and vied with each other in send- 
ing him work. He did it in such a way as 
amply to justify the extraordinary regard 
which Mr. Wickens had shown for him, and 
from the moment of his first independent 
debut in professional life, his future was as- 
sured. From 1871 to 1873 he acted as 
secretary to Mr. Wickens, who had then 
been raised to a vice-chancellorship. From 





1873 to 1874 he discharged the same duties 
for Vice-Chancellor Hall. On 23d June, 
1875, Mr. Davey was made a Queen’s Coun- 
sel. In 1877 he received the honorable 
appointment of standing counsel to the 
University of Cambridge. On 4th No- 
vember, 1878, he was made a Bencher 
of Lincoln’s Inn. At the general election 
of 1880 Mr. Davey was elected Member of 
Parliament for Christ Church —a constitu- 
ency which he continued to represent in the 
Liberal interest till the general election of 
1885, when he was defeated by Mr. 
Young. Mr. Gladstone was, however, re- 
turned to power, though his follower was 
defeated, and Davey, who had now been 
raised to the honor of knighthood and to 
the solicitor-generalship, continued to hold 
his law officership till the general election of 
1886, when his party was completely van- 
quished at the polls. Sir Horace Davey’s 
subsequent Parliamentary experiences must 
have tried his patience severely. He wan- 
dered from constituency to constituency, 
making fruitless efforts to secure his adop- 
tion as the official Gladstonian candidate. 
At last, however, Stockton took pity on him 
and sent him to St. Stephen’s as its mem- 
ber. Sir Horace Davey is not, and never 
will be, a great politician. His intellect is 
both too academic and too legal in its fibre 
to admit of his becoming a keen partisan, 
and he has none of that “ free delivery ” (as 
it is called in Scotland) which is almost es- 
sential to Parliamentary success. But he 
has not failed to secure a unique position in 
English public life. Now that Cairns and 
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Jessel are no longer with us, to Sir Horace 


Davey the palm of legal pre-eminence must | 


undoubtedly be assigned. 
law, in subtlety of intellect, in argumentative 
acumen, he stands first on the roll of the 
very learned and able body to which he be- 
longs, and his elevation to the highest judicial 
appointment in the land would be an honor 
and asource of dignity and strength to the 
English judicature. On the recent retire- 


In knowledge of | 


of £40,000. The following is an imperfect 
record of a small part of his forensic work: 
He was counsel for the successful appellant 
in Blackwood v. Reg. in a case which 
raised an interesting point as to the /ex oct 
applied to the personal assets of a testator, 
in November, 1882. In March, 1883, he 


| was again successful, and was highly com- 
| plimented by the House of Lords, in Brown- 


ment of Sir Edward Fry from the Court of | 
Appeal, it was rumored, and one may add, | 


hoped, in legal circles that the vacant Lord 
Justiceship would be conferred on Sir Horace 
Davey. It has long been the practice of 
English ministers to consider legal eminence 


rather than political services in manning the | 
judicial staff. Sir James, now Lord, Han- | 
nen, a staunch Liberal, owed the puisne- | 


judgeship with which his distinguished 
judicial career commenced to a Conservative 
government. The case of the present Mr. 
Justice Wright is another instance of the 
same graceful disregard of party traditions. 
It was thought that Sir Horace Davey him- 
self would not be by any means averse to 


stepping from the arena of political, of | 
forensic conflict to the platform of judicial | 


service. Butthe Government disappointed 
professional expectation, and Sir A. L. 
Smith, one of the Parnell commissioners, 
was made a Lord Justice of Appeal. 
enumerate the great causes in which Sir 
Horace Davey has been professionally en- 
gaged would be an almost impossible task. 
It would be infinitely easier to enumerate 


| a jury. 


lie v. Russell, which turned on the right of a 
borrowing member of a building society to 
receive credit for all instalments and pay up 


| the balance of the loan and be relieved of 


further liabilities when a winding up order 
had been made. In November, 1883, he 
was engaged with Mr. J. B. Balfour, Q.C., 
as counsel for the unsuccessful appellant in 
the famous Scotch jurisdiction case of Ew- 
ing v. Orr-Ewing. In July, 1885, he was 
counsel in the Aylesford Peerage case. 
In 1887, he appeared for the successful ap- 
pellant in Caird v. Sims, the locus classicus 
as to the existence of copyright in Univer- 
sity lectures. In more recent years, he has 
been engaged in the following cases, which are 
too well known to require any description: 
Cox v. Hakes, Adam v. Newbigging, and 
Derry v. Peek. It has sometimes been said 
that Sir Horace Davey has never addressed 
This statement is quite unfounded. 


| We know of one recent case in which the 


To | 


| other side. 


those in which his name does not appear. | 
The period of his greatest forensic activity | 


commenced in 1880, and every volume of 
the Appeal Cases from that date bears abun- 
dant testimony to his professional position. 


ex-Solicitor-General not only ‘ addressed 
a jury,” but did so with a vigor and 
success that caused no little surprise and 
dismay to his common-law brethren on the 
A similar and equally absurd 
rumor has lately been circulated with ref- 
erence to Lord Chancellor Cairns, whose 
speech to the jury in the great Wyndham 


| Inquiry is one of the masterpieces of forensic 
| eloquence. 


Alike in Scotch, English, Irish and Colonial | 


appeals, Sir Horace Davey is beyond all 
question the “favorite” counsel. His pro- 
fessional income is said to average £23,000 
a year; and in one memorable year it is 
alleged to have reached the enormous sum 


| scholar and student of literature. 


Sir Horace Davey is an accomplished 
He was a 
member of the committee that recently 
undertook the erection of a memorial stone 
to Robert Browning in Westminster Abbey. 
In private life he is beloved and admired by 
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all his friends. Unlike many less distin- 
guished leaders of the Bar, he takes a kindly 


interest in the prosperity of his devils and | 


does not forget their services. 
timate friend, and at one time worshipped 
in the congregation, of the Rev. Llewellyn 
Davies, head of the Broad Church party in 


He is an in- | 


England, but his religious sympathies are 
now generally understood to be Unitarian. 
* * * * * 

Since the foregoing was written Sir Hor- 
ace Davey has been appointed to succeed 
Lord Bowen in the Court of Appeal. 

LEx. 


THE CONFESSIONS OF A LORD CHIEF JUSTICE. 


OHN SCOTT was Attorney-General for 
Ireland, and from 1784 till his death, in 
1798, Lord Chief Justice of the Court of 
King’s ‘Bench in Ireland. He was created 
successively Baron  Earlscourt, Viscount 
Earlscourt, and Earl of Clonmell, and died 
possessed of property of the value of £200,- 
000. Shortly before his death he gave 
peremptory orders that all his papers should 
be destroyed, and superintended himself the 
consignment of the documents to the flames. 


| 
| 
| 
| 
} 
| 


| 


Through some strange fatality his diary | 


escaped the general destruction, and is still 
extant. It was printed for private circula- 
tion among the members of Lord Clonmell’s 


family, and short extracts from its pages | 
have been given to the public in a work by | 
Mr. V. J. Fitzpatrick, entitled “Ireland be- | 


fore the Union,” published in Dublin more 
than a quarter of a century ago, and now 
long out of print. 

In his diary Lord Clonmell reveals his 


true inwardness with the startling candor of | 


a Marie Baskirtcheff. Here are a few ex- 
will read with keen interest: — 


**Goop Reso.utions. Thursday, June 2, 1774. 


old, and can realize two thousand pounds per 
annum, I will give up business as a lawyer, and 
confine it merely to the duties of any office I 
may fill. I will exert my interest to the utmost 
in law and constitutional learning for these five 
years, so far as temperance, diligence, persever- 
ance, and watchfulness can operate, and then 
hey for a holiday.” 


“Horrors of being Unprepared in Court. — The 
pains of the damned are not equal to the horrors 
of going to court unprepared, and the fact of 
losing your reputation and going down in it. 
Whilst, therefore, you have an atom of business 
undone, give up every object, pursuit, pleasure, 
avocation, diversion; banish everything from 
your mind but business — the business of your 
profession. Quarter of an hour to breakfast, one 
hour only to dinner when alone, two to exercise, 
four to bed, quarter to rest in a chair after 
fatigue — wine. 

“ Prudence. — Have an eternal guard upon 
what goes into your mouth and what comes out 
of it, and always wait a little before you answer, 
and answer all unpleasant questions by asking 
another question, and never before you can begin 


: 2 | with a smile. 
tracts which lawyers of a later generation 


I am, I believe, thirty-five years old this month, | 


just nine years at the Bar, near five years in 
Parliament, about four years King’s Counsel. 


‘To-morrow, being Friday, ‘Trinity Term sits. | 


I therefore resolve to enter upon my profession 
as upon a five years’ campaign, at war with every 
difficulty, and determined to conquer them. 
If I continue a bachelor until I am forty years 


“* Cunning. — Lord Bacon says a proper mix- 
ture of the lion and the fox is essential to a man 
of the world. I think the proper mixture is a 
fox’s head, with a lion’s heart to carry the scheme 
into execution. 


“ Mechanical Habits. — As often as you put 
your fingers across and join your thumbs at the 
points, which you must do a thousand times a 
day, call the right thumb courage, and the four 
fingers of the right hand sagacity, and spirit, 
activity and address; the left thumb prudence, 
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the four left fingers, assiduity, flattery, temper | mell, ‘‘can be won but by superlative en- 


and manner, thus you will always have these 
qualities in your mind and before your eyes to 
stimulate you.” ‘It is absolutely impossible to 
go on in my profession without perpetual horrors, 
injury, and disgrace, but by adhering inviolably 
to the following rules: Have no fire to go to 
before breakfast, which should be no meal ; guard 


yourself at dinner from eating half what you wish, | 


and drink at dinner as little as possible, and after 
it water with your wine ; go to bed at twelve and 
rise at four, and whilst you have existence in 
business employ from four to eight, from twelve 
to four, and from eight to twelve at business 
which gives you eight hours for exercise, idle 
pursuits, and the world.” 

“ Discipline of an Attorney-General.— He 
should rise at four in the morning; he should 
read without fire, standing, if possible, until eight ; 
he should exercise, bathe, and dress at nine; he 
should see all persons until eleven; he should 
apply every minute until three in court business ; 
to four he should set down the report of the day ; 
he should not drink wine at dinner, and eat but 
of a few things, and not much; he should not 
drink wine after seven, and from eight to twelve 
he should apply to business.” 


When Chief Justice, Lord Clonmel] had 
his eye on the Lord Chancellorship, which 
was then held by Lord Lifford, who retained 
the Seals continuously for twenty-two years. 
“A race for the Seals,” writes Lord Clon- 





thusiasm, watchfulness, temperance, dili- 
gence, and rapid acting.” Lord Clonmell 
says that ‘‘ Oliver Cromwell is the character 
best worth your imitation.” There are 
several allusions to the Protector in the 


diary. 


* 20th June, 1785. To imitate Cromwell you 
should see what is useful and hurtful in everybody 
and in everything. Lay hold of one and avoid 
the other, and never complain, censure or find 
fault but to answer a purpose. Men and things 
are what God made them, and finding fault only 
shows ignorance and weakness.” 


The Chief Justiceship was not a bed of 
roses to Lord Clonmell, who thus speaks of 
his three puisne judges: ‘‘A perpetual state 
of rivalry with all the judges; especially 
with those of my own court, must be my 
constant object.” Then there comes his 
judgment of the judges of his own court: 
“Downes is crowing over me; he is cun- 
ning and vain, and bears me ill. Diligence 
is necessary: Hewitt is dying. Boyd is 
drunken, idle and mad. Diligence will give 
me health, fame and consequence.” 

Surely /audatores temporis acti will not 


find in Lord Clonmell’s diary much founda- 
tion for their faith.— Law Times. 
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GERMAN JURISTS AND POETS. 


II. 


By ARTHUR HERMANN. 


OT all poets known and beloved in 


their own country attain international | 


fame. To such belongs Fritz Reuter, the 
genial dialect poet. Born in 1810 at Staven- 
hagen in the Grand Duchy of Mecklenburg- 
Schwerin, he studied law in the university of 
Rostock, after having finished his college 
(Gymnasium) education. He pursued the 
study, much against his own wish, in Jena. 
In 1833, when the so-called Demagogen-Ver- 


folgung (persecution of demagogues) was 


inaugurated in Prussia, he was apprehended, 
and after a preliminary examination ( Unter- 
suchung) of one year’s duration, sentenced to 
be decapitated, which sentence was changed 
into confinement in a fortress (/estungs- 
strafe) for thirty years. His government, 
Mecklenburg, incessantly demanded his ex- 
tradition, but he was retained in Prussian 
fortresses, particularly in Graudenz, for some 
years. 
was granted by the new ascending monarch, 
he was released, when he took to farming. 
Having failed in this new vocation, he set up 
as a teacher in Treptow, and published here 
a series of dialect poems under the title 
“Tauschen und Riemels.’” These poems 
are known among Germans the world 
over. Those who had no acquaintance 
with the Vorpommerschen Dialect went to 
work to learn it, solely for the purpose of 
enjoying those homely pastoral verses. In 
simplicity, naturalness, and healthy hu- 


In 1840, when general amnesty 


| 
| 
| 
| 
| 


mor these productions have no equal. The | 


dialect is not the object, but merely the 


vehicle to convey the matchless pictures of | 


the humble life of the northern peasant. | 
Whether he has borrowed some of his | 
ludicrous episodes from Dickens and Oliver | 


Goldsmith I do not know. His writings 
certainly resemble both famous English 


authors. The adventure of Moses Primrose, 
who sold his father’s cow for twenty-four 
dozen of eye-glasses,’ for instance, is elabo- 
rately told in a poem entitled “ Der Fahr- 
markt” (The Fair). Fritz Reuter has 
published ten volumes of prose writings, 
depicting with rare felicity the rural life of 
that part of the lower countries where he 
was reared. It is not difficult for anyone 
conversant with English and German to 
learn the dialect in a few weeks. 

Carl Lebrecht Immermann, a very fertile 
poet and writer of dramas, was born in 1796 
in Magdeburg. He studied law in Halle in 
1813, but interrupted his studies, entering 
the Prussian army to fight Napoleon. In 
1823 he was criminal judge in Magdeburg, 
and in 1827 a judge in Diisseldorf. At 
that time he created a great deal of sensa- 
tion by living with the countess of Ahlefeldt, 
the divorced wife of von Liitzow, the famous 
originator of the Liitsow’s Freicorps, a 
volunteer band of enthusiastic German 
youths (among them the poet Theodor 
K6rner) who pledged themselves to con- 
quer or die in the struggle against Napoleon. 
Among Immermann’s productions the story 
of Miinchhausen is the most popular. His 
dramas are said to have something of the 
grandeur of Shakespeare, of whose works 
he was a devout and deep student. He died 
in 1840, when busy with the preparation of 
his “Memorabilia.” 

Gottfried August Biirger, one of the most 
popular poets, was born in 1747 in Molmers- 
wende, a small town near the Harz. His 
father was a preacher. In 1764 he studied 
jurisprudence in Halle. His family life was 
almost as remarkable as that of Goethe. 
In 1774 he married Dorothea Leonhardt, 


10. Goldsmith, Vicar of Wakefield. 
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the daughter of a petty official at Niedeck 
in Hanover. He soon fell in love with his 
young sister-in-law Auguste and repeated 
the story of Count von Gleichen,’ 
leading, with the connivance of his wife, a 
double matrimonial life. After the death 


of his wife he formally married Auguste, | 
| 


whom he celebrates in his poems as 
“Molly,” and two years after her death, 
which took place in 1786, he married again, 
a young girl who had anonymously written 
an encomium upon the aging poet. But in 
1792 he was bitterly undeceived, his wife 
eloping with another. Morally and physi- 
cally shattered, he died in 1794. The popu- 
larity of his poems in Germany is very 
great; notably “Lenore,” a weird, phantas- 
tical ballad, similar to Poe’s “* Raven,” which 
shows a remarkable grasp upon the German 
verse. He made model translations of 
Shakespeare’s “‘ Macbeth” and of the Iliad. 
The ‘“ Travels and Adventures of Baron 
Miinchhausen,” commonly ascribed to him, 
are not his’ original production, but trans- 
lated from Raspe’s English text, which 
appeared in London in 1785. Biirger, with 
all his moral shortcomings, must be classed 
in German literature among the regener- 
ators of German poetical style, if not as 
the founder of the new German poetry. 

An entirely different type of poet in 
personal character from Immermann and 
Biirger is Victor von Scheffel, born in Karls- 
ruhe (Baden) in 1826. He studied juris- 
prudence at Munich, Heidelberg and Berlin, 
and afterwards German philology and liter- 
ature. From 1848 to 1852 he was Referen- 
dar (assistant of the court) in Sakkingen, but 
quitted office to travel through Italy. 


he lived in Heidelberg and Munich. From 


actually | 
| appeared in 1886 in its one hundred and 





first, and indeed his most popular, epic 
poem, “Der Trompeter von Sakkingen,” from 
which we have already quoted, was composed 
in Sorrento in the Isle of Capri. The book 


Meanwhile a score or 
more new editions have followed. Another 
of his popular books is “ Ekkehard.” Of 
the classical beauty of his style there can 
be no doubt. One of his songs, ‘ A/¢ Hei- 
delberg, du Feine,” familiar to every 
German college student. He was particu- 
larly productive in college songs, which he 
published under the title “ Gaudeamus, 
Lieder aus dem Engeren und Weiteren.” 
The town of Karlsruhe erected to him a 
monument which was unveiled with great 
ceremonies on November 19th, 1892. 

We now come to the poets still living. 
Four of them are most conspicuous: Albert 
Traeger, Ernst Wichert, Felix Dahn and 
Ernst von Wildenbruch. The first is by far 
the most interesting to us as Americans. 
He is in every respect a “‘ self-made” man, 
having pushed his way to the very top, in 
the face of endless difficulties and obstacles. 
Born in 1830 in Augsburg, he went with his 
parents, in 1838, to Naumburg an der Saale, 
where his father entered upon business pur- 
suits. Being left fatherless in 1844, his 
mother, amid great privations, succeeded in 
procuring sufficient means to complete his 
education. In 1848 he entered the univer- 
sity in Halle to study law, and continued the 
same studies at Leipsic. In 1851 he en- 
tered upon practical duties as assistant of 
the court, and six years later he passed the 


thirty-sixth edition. 


1S 


| “ grosse Staatspriifung,’ henceforth being 


Later | 


1866 to 1886, the year of his death, he | 


resided in his birthplace, Karlsruhe. 


| 


His | 


* Count Ernst von Gleichen, after a German legend, on | 


his return to the Occident from Cairo, brought home a 
beautiful Mohammedan as his wife. His faithful Teu- 
tonic spouse received both without a murmur, and they 
all lived happy —till they died. (Musaus, Volksmarchen 
der Deutschen. ‘“ Melechsala.”’) 


employed as Assessor in several courts. In 
1862 he became a duly admitted lawyer in 
a small town, and in 1875 he moved to Nord- 
hausen, where he remained in practice un- 
til 1892, when he took up his domicile in 
Berlin, to give his talents wider scope. 
When quite young he obtained a more than 
local reputation as a criminal lawyer, which 


| branch of the law he has cultivated ever 
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since with signal success. Being from his 
youth an ardent democrat (the word in Ger- 
many meaning an advocate of the rights of 
the people), he soon became a popular pub- 
lic speaker, and was chosen the orator at a 
monster meeting at the Ayffhauser in 1862, 
where over ten thousand people gathered to 
hear him. In 1874 he was elected a mem- 
ber of the German Reichstag, of which great 


body he has been a conspicuous member | 


ever since, excepting the period between 
1878 and 1880. To us it is particularly in- 
teresting to note that in 1880 he defeated 
Johann Most, the rabid anarchist who is 
now disturbing the peace of this nation. 
Traeger is a warm personal friend of Eugen 
Richter, the great leader of the progressive 
party. He has stood by him through all 
the vicissitudes of that party. As poet, Al- 
bert Traeger very early made a mark among 
his people. He published his poems chiefly 
in the “ Gartenlaube,” the leading German 
weekly magazine (at the height of its popu- 
larity commanding a circulation of 300,000). 
There can be no doubt of the great influence 
he exercised in disseminating the idea of un- 
ity among the German tribes. Very fine are 
his ‘ Mutterlieder,” songs of home and love. 
I can think of no American poet with whom 
to compare Albert Traeger more fitly than 
with Whittier. Space forbids tracing the 
analogies between both noble minds and 
characters. At present, to use his own 
words, “haben Praxis und Politik die Poesie 
fast ganzlich iiberwuchert (‘practice and 
politics have almost entirely crowded out 
poetry”). Finally his translation of Robert 
Burns’ poems into German ought not to be 
forgotten. Germany has certainly just cause 
to be proud of such a jurist, poet and pat- 
riot. 

Somewhat akin to the former, although 
from an other region of the empire, is Ernst 
Wichert, one of the judges of the Chancery 
Court (Kammergericht) in Berlin. He comes 
from a family of jurists, his father, brother, 
and uncle being jurists. The sister of his 











| father married a jurist. Ernst Wichert stud- 


ied law at the university of K6nigsberg, 
where Kant taught previously for almost 
fifty years. In 1858 he entered upon practi- 
cal duties at the courts in K6nigsberg, where 
his father was Kretsgerichtsdirector (Presi- 
dent of the Circuit Court), working at the 
same time in the law office of his uncle 
at a remuneration of thirty Prussian thalers 
(twenty-two and a half dollars) a month. 
Being busy during the day, he pressed parts 
of the night into service to satisfy his liter; 
ary propensities. At last, in the autumn of 
1859, he was transferred to a small town on 
the Russian border and made a judge with 
a salary of five hundred thalers per annum ; 
“worauf hin ich schleunigst heirathete” 
(‘‘whereupon I immediately married” ) — 
to borrow his own language. In 1863 his 
salary was raised to six hundred thalers, 
when he was transferred to KOnigsberg as 
municipal judge. Later he became judge of 
probate at the same court, and gradually 
advanced to the high post of Rath at the 
Ostpreussischen Tribunal. In 1879 he was 
made an Overlandesgerichtsrath, and in 1887 
a Rath at the Kammergericht in Berlin, 
which office he still holds. He was always 
looked upon as a thorough and conscien- 
tious worker, and never neglected his official 
duties for his literary labors. How exten- 
sive these are may be gathered from the 
fact that he has written not less than thirty 
pieces for the stage, ten Romane (novels of 
more than one volume), and a considerable 
number of short stories. He has nevér 
taken his subjects from court experience, 
but he says that his legal training has 
almost invariably influenced his composi- 
tions, which are very popular in Germany. 
Prose writing is his forte rather than poetry. 

Felix Dahn occupies a very unique place 
in German literature. He is at present pro- 
fessor of law (der Rechtswissenschaft) in 
the university of Breslau, and one of the 
most prodigious writers of the day. Of 
him it may be well said that “your proper 
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German author has no respect whatever for 
the eyes or the power of attention of his 
readers; his conscience assaults him until 
he. gains peace by building his volumes 
about himself into a towering barricade.” 
Born in 1834 at Hamburg, he studied law 
from 1849 to 1853 in Munich and Berlin. 
In 1857 he became a member of the law 
faculty of the university in Munich, and in 
1863 professor of law in Koénigsberg, where 
he taught until his recent removal to Bres- 
lau. To quote merely the titles of his 
works would fill a column of this magazine. 
His specialties are Roman and Ancient Ger- 
man law. Of his prose books, * Ein Kampf 
um Rom” is the most popular; of his histor- 
ical law books the “ Geschichte der Volker- 
wanderung” (History of the Teutonic Mi- 
gration) and the “ Lex Visigothorum.” He 
is the author of a variety of poems in Ger- 
man and Latin, and shows a rare command 
of both languages. The university of Edin- 
burgh conferred upon him a few years ago 
the degree of doctor philosophiea. He has 
just published a lengthy autobiography, 
which I had to forego reading, life being 
too short, other labors too pressing, and the 
autumn weather too fine in our northwest- 
ern corner. Of his Latin poems, the ‘‘ Ode 
to the Emperor William I.”. has become very 
popular among German students. It may 
find here a place. 


MACTE IMPERATOR! 


Macte senex Imperator, 
Barbablanca triumphator, 
Quivicisti Galliam 

Et coronae Germanorum 
Post viduvium saeculorum 
Reddidisti gloriam. 


Petulanter lacessitus 

Justo clypeo munitus 
Herbibannum exitas: 

Ecce surgunt quotquot gentes 
Oras incolunt stridentes 
Alpes usque niveas. 


*James K. Hosmer, Short History of German Litera- 
ture (Preface, p. iv.); a concise work, heartily to be com- 
mended to Americans. The publication of a second 





Primos vocat Bajuvaros, 
Venatores teli gnaros, 
Pulcher rex et juvenis ; 
Memor foederis recentis 
At honoris priscae gentis 
Et Germani sanguinis. 





Nec recusat Philalethes, 
Semper fidei athletes, 
Verae causae Saxones : 
Jugo hostis liberati 
Solvunt debita Holsati, 
Angli et Frisiones. 


Mittit Rhenum custodientes 
Equos suos hinnientes 

Acris Alamannia, 

Et laurifera vexilla 

Vibrat propulsatrix illa 
Aquilina Prussia! 


Quas diviserant spoliandas 
Ante pugnam et praedandas 
Ripas sancti fluminis : — 
Nemo hostium conspexit, 
Nisi qui captivus flexit 
Poplites in vinculis. 


Perpugnaces, perfallaces, 
Superbissimos, mendaces 
Quantes pugnis fundimus, 
Quo per castra Montalbana 
Tot portenta turcicana 
Princeps stravit regius! 





Campum taceo Woerthensem, 
Montem altum Spicherensem, 
Et, qua nihil clarius, 
Interruptam obsidionem 

Qua Bazenum, ut falconem, 
Longa fame fregimus. 


At me praedico felicem, 
Qui testatus sim ultricem 
Prope Belgas aciem: 
Arctum atque arctiorem 
Circulum fulminatorem 
Includentem Caesarem ! 





Aquilas ereptas multas, 
Fractas vidi catapultas 
Collem per Sedanicum, 
Turmas equitum prostratas, 
Partas castri concrematas 
Et Tyrannum deditum! 





volume, covering the fruitful era of the last three de- 
cades, would be a timely undertaking. 
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Dolo filias surreptas 
Salutamus vi receptas 
Reduces in laribus; 
Regum veterum palatia, 
Lotharingia, Alsatia ; — 
Decor redid pristinus! 


Quantas urbes, quot castella 
Mosa munit ac Mosella, 
Sequana cum Ligeri: 
Omnes cepit forte pectus, 
Taciturni intellectus 

Atque chalybs Kruppii. 


Petunt mare — Goeben turget; 
Scandunt alpes— Werder urget ; 
Undique periculum : 

Perque montes, perque valles, 
Terror sequitur per calles 

Et Ulani spiculum! 


Et quae proba tot jactabat, 
Tot triumphos enarrabat, 
Delirans superbia — 
Panem petens a victore, 
Pacem a debellatore 
Cecidit Lutetia! 


Qui coronae Germanorum 
Post viduvium saeculorum 
Reddidisti gloriam. — 
Macte senex triumphator, 
Barbablanca, Imperator, 
Qui salvasti patriam ! 


As a sample of his German style I quote 
from his own translation of the above poem 
the first verse: 

Heil dir, greiser Imperator, 
Barbablanca, Triumphator, 

Der du Frankreich niederzwangst 
Und der Krone der Germanen, 
Wittwe langst des Ruhms der Ahnen, 
Glanz und Schimmer neu errangst! 


Ernst von Wildenbruch may be regarded 
in some sense as the voluntary — although 
not official — poeta laureatus of the House 
of Hohenzollern. He was born in 1845 in 
Beirut in Syria, where his father was Prus- 
sian consul. In his second year he went 
with his father to Berlin, and in his fifth to 
Athens, where his father held the post of 
ambassador ; in his sixth to Constantinople. 
When he was twelve, his parents, owing to 





the sickness of his mother, returned to Ger- 


many. After a careful preparation at col- 
leges in Halle, Berlin, and the Cadetcorps at 
Potsdam, he entered the Prussian army, in 
1863, as an officer, but quitted service in 
1865. In 1866 he participated as Land- 
wehrofficier in the war against Austria, and 
entered in 1867 upon the study of law at 
the university of Berlin. Having taken part 
in the campaign of 1870, he came in 1871 
as Referendar to Frankfurt an der Oder, and 
worked later in the Municipal Court in Ber- 
lin. In 1877 he became a member of the 
Diplomatic Corps of the Empire, where he 
is still active as Legationsrath. He is per- 
sona grata at the royal court, his ancestor 
being Prince Louis Ferdinand, -who fell in 
the battle of Saalfeld in the disastrous year 
of 1806. Ernst von Wildenbruch very early 
in his career became famous as a poetical 
playwright. So far he has written a score 
or more dramas, the subjects being taken 
largely from the history of the fatherland 
and from English history. Among _ his 
popular pieces are “ Die Karolinger” and 
“ Christoph Marlow.” He is the author of 
several novels and of two volumes of poems. 
In 1887 he married a granddaughter of the 
famous composer Carl Maria von Weber. 
There are scattered all over Germany legal 
poets of whom mention cannot be made. 
My distinguished townsman Ernst Wichert, 
to whom I am indebted for biographical 
notes, “tells me of a poet, Theodor Horm, 
whose poems and stories have recently been 
well received in Germany. There is also 
Friedrich Kind, the jurist and poet who 
wrote the poetical text to Carl Maria von 
Weber’s famous opera Der Freischiitz ; but 
it is impossible to do justice to all. Whether 
that best known German statesman and ex- 
jurist Bismarck, the A/tkansler, has written 
lyrical poetry, was impossible for me to as- 
One significant distich by him has 
Fieldmarshal 


certain. 
found its way to the public. 


von Moltke was asked to immortalize his 
name in one of those A/bums which hunters 
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of autographs have ever ready for celebri- 
ties. He wrote: 


«¢«Wahrheit besteht, 


a sit 
Liige vergeht. 


Bismarck for his turn subjoined: 
‘*Wohl mdglich, dass in jener Welt 
Die Wahrheit stets den Sieg behalt ; 
Doch mit der Liige dieses Lebens 
Kampft selbst ein Feldmarschall vergebens.”? 


For a closing character sketch I have se- 
lected Joseph Freiherr von Eichendorff, a 
very prominent poet of the ‘“ Romantic 
School.” He was born in 1788 in Lubowitz, 
near Ratibor in Silesia, and educated in a 
Catholic Gymnasium at Breslau. From 1805 
he studied law at Halle, and later at Heidel- 
berg. In 1813 he entered the Prussian 
army as volunteer. After the war, in 1816, 
he became Aefercndar at the government 
offices in Breslau, and in 1821 he was Re- 
gierungsrath in Danzig; in 1824 in a sim- 
ilar position in K6nigsberg, and in 1831 in 
Berlin, where in 1841 he became Gehetmer 
Regierungsrath im Ministerium der geist- 
lichen Angelegenheiten. In 1844 he left the 
civil service and located at Neisse where he 
died in 1857. He was the last, and cer- 


* Truth will subsist; lie will wane away. 

2 Quite likely that in worlds to come 
The truth always will hold its own; 
But ‘gainst this life’s great lie — what stain! — 
A field-marshal e’en fights in vain. 





tainly the most talented and conspicuous, of 
the so-called Romantic School. He wrote 
many romantic stories, fairy tales, plays, 
etc., and a goodly number of poems. One 
of them has attained in Germany a popu- 
larity not even rivaled by Goethe’s “ £r/- 
konig” or Heine’s * Loreley.” 1 quote the 
poem which has become so immensely 
popular through the music of Friedrich 
Gliick. ‘Where two or three Germans are 
gathered together” they will immediately 
start a ‘‘ quartette” on this famous /’o/ks/ied. 


DAS ZERBROCHENE RINGLEIN. 


In einem kiihlen Grunde, 

Da geht ein Mihlenrad—, 
Mein Liebchen ist verschwunden, 
Das dort gewohnet hat. 


Sie hat mir Treu’ versprochen, 
Gab mir ein’n Ring dabei; 
Sie hat die Treu gebrochen ; 
Das Ringlein sprang entzwei. 


Ich mécht’ als Spielmann reisen 
Weit in die Welt hinaus, 

Und singen meine Weisen 

Und gehn von Haus zu Haus. 


Ich mécht’ als Reiter fliegen 
Wohl in die blut’ge Schlacht, 
Um stille Feuer liegen 

Im Feld bei dunkler Nacht. 


Hor ich das Miihlrad gehen: 
Ich weiss nicht, was ich will — 
Ich mécht’ am liebsten sterben, 
Da war’s auf einmal still. 
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LEGAL REMINISCENCES. 


VI. 


L. E. CHITTENDEN. 


NCIDENTS of the lost art of special | 


pleading seem to interest the younger | 


members of the profession. 
another pair of them. 


I will furnish | 
| the present century. 


Hathaway guardian v. Rice, was my first | 


victory in this noble warfare. 


The curious | 


will find it reported in 17 Vermont Re- | 
| in his school district, in which, by the de- 


ports or thereabouts. Rice was a school- 


master, Hathaway, the infant, a pupil who | 


"was impudent, and the master corrected him. 


Hathaway, pére, sued Rice in an action of 
trespass, and declared that Rice “ with force 
and arms did assault, beat, wound and 
injure the youngster, insomuch that his life 
was greatly despaired of.” Rice pleaded 
the relation of teacher and pupil, averred 
that the boy was impudent, “ wherefore he 
gently laid hands upon and corrected him 
as he lawfully might,” etc. I demurred to 
this plea on the ground that it could not 
justify a wounding. 

Instead of amending by pleading not 
guilty to the charge of wounding and a jus- 
tification of the assault and battery, my 
adversary, fresh from the Harvard Law 





School, undertook to teach me a lesson in | 
| with the numerous successive requirements 


special pleading. He joined in demurrer, 
and when the court decided against him, 
carried the case to the full bench of the 
Supreme Court on exceptions. 


Unmoved | 


by a cart-load of authorities and an argu- | 


ment of two long hours, that court affirmed 


the judgment, but permitted him to amend | 


his plea on condition that he paid all the 
plaintiff’s costs and waived his own, up to 
that time. He paid up, and as the infant 
had been saucy and his case promised 
neither fees nor farther amusement, I ds- 
continued the action! 1 was younger then 


or I should not have esteemed it such a | 


famous victory. 





Moss v. Hindes was the cause célébre 
which illustrated the science of special 
pleading in Vermont, in the middle years of 
Moss was a Hunker 
who, if he had survived, would have been a 
Mugwump. He was wealthy, also a miser 
who owned a large part of the real property 


struction of the old, it became necessary to 
build a new school-house. Moss declared 
with profane emphasis that he would not 
pay ad d cent of the expense. The 
other voters decided that the school-house 
should be paid for by a tax on the grand 
list, or the property within the district. The 
house was built, the tax warrant issued to 
the collector, who, as Moss still refused to 
pay, levied his warrant upon Moss’s cattle, 
and sold them at auction for an amount 
sufficient to pay the tax. 

It was quite possible to do all this in a 
lawful manner. A lawyer would have ad- 
vised the prudential committee of the dis- 
trict that to justify such a proceeding, there 
must be a record which showed the lawful 
organization of the district and a compliance 





of the law, and that in the absence of such 
a record the seizure of the property by the 
collector was a naked trespass. 

The district was more destitute than the 
family which “ was pretty much out of Bible” 
when the minister called. It was entirely 
out of record, and in fact had never been the 
possessor of anything of the kind. Moss 
knew this fact; his lawyer advised him to 
lay low and say nothing, and he would have 
the district at his mercy. That lawyer mis- 
calculated. He did not take into account 


the boundless resources of the science of 
commenced the 


pleading. He 


special 
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action of trespass, and the suit of Moss v. | promptly answered the plea by the replica- 


Hindes came into existence with a declara- 
tion alleging that Hindes “broke and en- 
tered the close of the plaintiff, and with 
force and arms seized and carried away 
twenty head of horned cattle of great 
value, to wit, of the value of six hundred 
dollars.” 

It was the law of the land that the records 
of a school district could be amended at any 
time iz accordance with the fact. There 
were various memoranda scattered about 
the district on the backs of letters, and the 
blank leaves of old almanacs, useful to amend 
é6y and with, and there was a town record 
which showed that the district was made by 
dividing one large into two districts. On 
this scanty material an adroit lawyer and 
special pleader, retained for the school dis- 
trict, framed his plea of justification. It 
averred the lawful organization of the dis- 
trict and its continuance, the written warn- 
ing for the meeting, posted ten days in ad- 
vance, on the school-house door, ‘to see 
whether the district would vote to build a 
new school-house, and pay for it by a tax 
on the grand list,” the holding of the meet- 
ing, the vote to build, to pay by a tax on 
the grand list, the appointment of a building 
committee, the warning for another meeting, 
its organization, the report of the building 
committee, its acceptance, the fixing of the 
amount to be raised by a tax, the appoint- 
ment of the collector, the issue to him of 
the tax warrant, his demand of the tax, the 
plaintiff's refusal to pay, the seizure of the 
cattle upon the warrant, the advertisement 
for sale, and the sale under the warrant. In 
short, whether / have done it or not, se 


| 











| in that way. 


averred in his plea every fact in the chain, | 


necessary to a legal justification, from the 
organization of the district to the sale of the 
property. 

The plaintiff’s counsel 


was. delighted. 


There were a dozen facts, any one of which 
would break the chain of justification which 
could not be proved by the record. 


He 





tion de injuria. 

I suppose that if I do not explain the 
replication de injuria, the younger of your 
legal readers will not know its meaning. It 
means, that the replication alleges that the 
defendant “of his own wrong,” ‘ de injuria 
sua propria,” and not for the causes in said 
plea alleged, committed the trespasses com- 
plained of. It is the equivalent of a traverse 
or denial of every material fact alleged in 
the plea of justification. 

To this replication the counsel for the 
defendant filed a special demurrer, and on 
the question thus raised our Supreme Court 
survived through repeated re-arguments, 
an infinite number of authorities, much con- 
sumption of midnight oil, and great acerbity 
of consultation. By a majority of one ina 
court of seven judges, it finally reached the 
conclusion that the replication was bad, that 
the defendant could plead as many facts as 
were necessary to its justification, but the 
symmetry of the law of pleading required 
the plaintiff to select a single fact in the 
chain, deny that fact and thereby admit the 
truth of all the others alleged ! 

The plaintiff’s counsel undertook to com- 
ply. There had been, in fact, no vote to raise 
the money by a tax on the grand list. He de- 
nied the averment that the district had so 
voted. The district amended its record and 
made it show the vote. In vain it was ob- 
jected that the district could only amend 
according to the fact, and there was no such 
fact! The court held that such an objec- 
tion might be available elsewhere, but on 
this trial the record could not be impeached 
Again the plaintiff amended 
his replication, and again the record was 
amended. How long the game of see-saw 
went on, I do not remember, but finally I 
believe the plaintiff gave up and justice was 
defeated, which “‘was a great triumph for 
the law!” 

A legislature of Vermont farmers failed 
to discover either the justice or the humor 
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of this result. 


They promptly interfered 
and made it the statute law of Vermont to 
this day, that in any action at law the plain- 
tiff may be heard to deny as many facts as 
a defendant is permitted to set up in his 
defence. 

I was not counsel in Moss v. 
‘the mossy marbles rest” upon all who had 
anything to do with it. I do not think it 
was reported, and perhaps I do wrong in 


Hindes, and | 


rescuing it from oblivion. I sometimes 
think that all these ‘‘ Reminiscences”’ 
serve the replication de injuria sua propria. 
But the offence is chargeable to you; it will 
not be many times repeated. It tends to 
show how much wiser the present genera- 
tion is than the last preceding. But is this 
generation having any better time or ex- 
tracting any more amusement out of the 
profession than the last? Duditatur. 


de- 


OLD-WORLD TRIALS. 


III. 


THE ARDLAMONT CASE. 


INCE the trial of Madeline Smith in 

1857, for the alleged murder of her lover 
L’Augalier by arsenical poisoning, no case 
has moved the minds of the legal profession 
and the public in the United Kingdom more 
deeply than the cause célébre of the Queen 
v. Monson and Scott, which occupied the at- 
tention of the Lord Justice Clerk of Scot- 
land and a jury from Tuesday the 12th, to 
Saturday, the 23rd of December, 1893. 
The following sketch may enable your 
readers to decide how far the feverish ear- 
nestness with which every fresh episode in 
the Ardlamont case has been watched on 
this side of the Atlantic was justifiable or 
natural under the circumstances. On the 
eve of the commencement of the shooting 
season, last August, an announcement ap- 
peared in the daily papers that Lieutenant 
Cecil Hambrough, a young man of about 
twenty years of age, had shot himself by ac- 
cident in a plantation on the estate of Ard- 
lamont in Argyllshire. The catastrophe 


excited little attention at the time, for ‘‘ acci- 
dents by flood and field” in the pursuit of 
sport are unhappily by no means uncommon. 
But within a fortnight after Lieutenant Ham- 
brough’s death, which occurred on the. 








morning of the 1oth of August, 1893, ru- 
mors of foul play began to circulate, and 
at the end of the month the world was 
electrified by the news that Mr. Alfred John 
Monson, the lessee of the Ardlamont estate 
where Hambrough met his death, and 
Hambrough’s army coach, had been arrested 
on a charge of having murdered him, and 
that another man named “ Scott,” who had 
appeared at Ardlamont a day or two before 
the tragedy and disappeared immediately 
thereafter, was ‘“‘ wanted” by the police as a 
principal in, or accessory to, Monson’s al- 
leged offense. “Scott” was never found, 
however; all the efforts of the crown to 
trace and prove his identity were unavail- 
ing, and Monson was placed on his trial 
alone. The opening of the case was 
awaited with the keenest expectation. If 
Monson had been prosecuted in England, 
there would of course have been, first a 
coroner’s inquest and then magisterial pro- 
ceedings, and the public would have known 
beforehand with tolerable accuracy the case 
which the crown lawyers thought themselves 
in a position to establish. But in Scotland, 
things judicial are ordered differently. A 
prosecution is instituted by a Crown official, 
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the Procurator Fiscal, whose name, anala- 


gous as it is to that of the ministéres pub- 


liques and procureurs des rois of France, at | 


once recalls the memory of the ancient 
league between France and Scotland; and 
all the proceedings up to trial are conducted 


with a secrecy which excites the imagination | 


of the public without satisfying it. 


When | 


Monson was placed in the dock, therefore, no | 


one knew, in spite of the surmises which 
had done daily duty in the press since the 
date of his arrest, what the Crown was really 
about to prove — or to make an attempt at 
proving. The Lord Justice Clerk of Scot- 
land, Lord Kingsburgh, less known perhaps 
by his courtesy title than as Mr. J. H. A. 
Macdonald, the Lord Advocate of the late 
Conservative government, presided. The 
solicitor-general for Scotland, Mr. Asher, 


Member‘of Parliament for the Elgin Burghs, | 
appeared for the Crown, while the prisoner | 


was defended by Mr. Comrie Thomson, 
the Sheriff of Forfar, reputed to be the 


ablest ‘“‘ jury lawyer” at the Scotch Bar. | 
The evidence for the Crown fell naturally | 


under two categories: (1) that Lieutenant 
Hambrough’s death was not accidental, and 
(2) that Monson either shot him or was an 
accessory, before the fact, to his death. 


An array of distinguished expert witnesses, | 


including Dr. Henry O. Littlejohn, the 


veteran surgeon to the police in Edinburgh | 


and the hero of a hundred contests 
medico-legal causes célébres, Mr. Patrick 
Heron Watson, perhaps the most distin- 
guished surgeon in Scotland and formerly 
the officer in charge of the hospital for 
wounded soldiers during the Crimean war, 
Mr. Joseph Bell, the ‘ Sherlock 
Holmes” of Canon Doyle’s charming ro- 
mances, deponed that the gunshot which 


and 


in | 


killed Hambrough, and which admittedly | 


struck him on the side of the head from be- 
hind forwards, must have been fired at a 
distance of some feet from his head. This 
view was based on the facts that the charge 
had not entered his skull with the exception 


of a few bullets whose presence showed that 
it had begun to spread, that the cartridge 
wad was lying a little way from the corpse, 
that there was no trace of scorching, and 
that certain pellet marks were to be found 
in a rowan tree, at whose base the dead 
lieutenant was discovered lying in such a 
position as to indicate that the fatal shot 
had been fired by some one standing be- 
hind a bush some yards away. On behalf 
of the prisoner, Mr. Comrie Thomson con- 
tended and supported his contention by the 
evidence of Dr. Matthew Hay, Professor of 
Medical Jurisprudence in the University of 
Aberdeen, and Mr. Scott Sandars, that the 
absence of scorching was due to the am- 
berite cartridges which the deceased had 
been in the habit of using, that the failure of 
the charge to enter Hambrough’s skull was 
attributable to the fact that the shot was a 
glancing one, and that it was posstble that 
Hambrough might have shot himself acci- 
dentally. It cannot be denied that while the 
expert evidence for the Crown was singularly 
coherent and probable, there was just room 
for that reasonable doubt of which a prisoner 
is entitled to the benefit, and the jury, 
therefore, took the view that the case for the 
Crown on this vital point was not estab- 
lished, and —if we may anticipate a little 
— returned that verdict of “‘ not proven” to 
which the law of Scotland assigns an inter- 
mediate place between “ guilty’ and “ not 
guilty.” The evidence by which it 
sought to bring home Hambrough’s death 
to Monson was of a twofold character. In 
the first place it was said that he had a 
motive to murder him, and here we are 
plunged into a labyrinth of financial trans- 
actions through which it is difficult indeed 
to find a reliable path. Moreover, as many of 
these transactions are involved in the after- 
math of litigation to which the Ardlamont 
case is threatening to give rise, it would be 
improper to comment upon them at any 
length. We shall therefore merely say that 
the contention for the Crown was that two 


was 
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policies for £10,000 each, effected by 
Monson on the life of Cecil Hambrough 
and assigned by the latter to Mrs. Monson, 
constituted the motive for the alleged crime. 
On the other hand, it was tolerably clear 
that as Hambrough was a minor, his as- 
signment to Mrs. Monson was invalid, and 
that the prisoner was aware of the fact. 
Here again, therefore, the obvious solution 
of the difficulty was a verdict of ‘Not 
proven.” MWutatis mutandis, the same ob- 
servation applies to the second branch of 
the Crown case against Monson under this 
head, his conduct antecedent and _ subse- 
quent to Hambrough’s death, the alleged 
attempt (which formed the subject of a dis- 
tinct charge) to drown Hambrough in Ard- 
lamont Bay on the night of the oth of 
August, the conflicting stories which he told 
as to the identity of the mysterious “ Scott,” 
the bore of the gun with which Hambrough 





was shooting and the position of his body 
when found,and his concealment of the fact 
that the policies for £10,000 had been ef- 
fected even from the dead lad’s father. 
Highly suspicious these circumstances un- 
doubtedly were. But the cases in which 
after execution 


“ Judgment hath repented of its doom ” 


have not been so infrequent as to justify a 
jury in returning a verdict of guilty on the 
strength of conduct apparently inconsistent 
with innocence. A verdict of ‘ Not guilty” 
however would have been obviously im- 
proper when the law left open a via media 
between the two extremes. Monson has 
therefore been acquitted, but a portion of 
the dark shadow which rested over the 
death of Lieutenant Hambrough has fol- 
lowed him from the dock. 





NULLUM TEMPUS OCCURRIT REGI. 


‘“‘ No time shall run against the King.” 


Ah, me! 


Were that but true, he were a king indeed ; 
Who keeps, as years unto the years succeed, 
Undimmed his youth, and as at first can see 
And taste the joys of life; the open, free 
Spirit of him who grows in wealth, not greed ; 
Who still with zest life’s various books can read, 
Nor knows the cynic sneer, nor long ennui. 
And yet, methinks, the years would still recall 
The grief the gods award, the tears, the strife, 
Wer’t but the memory of her he saw 
And loved when first he lived. Ripe fruit must fall : 
And dearer, though less splendid, is our life, 
Than the cold, distant ideal of the law. 
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THE SUPREME COURT OF VERMONT. 
III. 


By RusseEtv S. Tart. 


| reinntne ROBINSON, a younger bro- | 


ther of Moses, the first Chief Judge, was 
admitted to the Bar in June, 1793, was early 


in public life, was clerk of Bennington, and | 


represented the town for thirteen years prior 
to 1802 and again in 1818. 

He was chosen Chief Judge of the Su- 
preme Court in 1801, in place of Israel 


Smith declined, and served six years, when | 
he was elected United States senator in the 


place of Israel Smith, resigned. In 1809 


he was elected senator for a full term, and | 
He then | 
became judge of probate, and held the office | 
| Boston had been nearly ruined by British 


served till its expiration in 1815. 


for four years. 
He was a man of pleasing and insinuating 
address, of great talents 


in the State. 
was an ardent Republican, and when in the 
Senate, had the ear and confidence of Presi- 
dent Madison, and a controlling influence in 
the distribution of the Federal patronage in 
the State, which, in consequence of the war 
with England, was very great. 


The birthplace of ROYALL TYLER was 
near the site of Fanueil Hall market, Boston. 
His father, Royall, was a man of ability, a 
graduate of Harvard, and held several im- 
portant positions under the Colonial govern- 
ment; he was a member of the King’s 
Council from 1765 till his death in 1771. 


The subject of this sketch was his second | 


son, first named William Clarke Tyler, but 
on the death of his father, at the request of 
his mother, the General Court changed it to 
Royall Tyler. 

He entered college at the age of fourteen, 
was fond of study, quick of apprehension, 
and held a high position in his class; he 








and _ political | 
shrewdness, and occupied a leading position | 
Like his brother Moses, he | 








received the appointment of valedictorian. 
Among his classmates were Christopher 
Gore, Governor and United States senator, 
and Sewall and Thacher, Chief Justices. 
He took his degree in 1776, and at the 
same time Yale College paid him the 
unusual compliment of bestowing upon him 
a like degree iu honorarium. He began 
at once the study of law with Francis Dana 
of Cambridge, which was interrupted by a 
campaign of active service in the war. 
He acted as aide to Gen. Sullivan in his 
Rhode Island campaign; in 1779 he was 
admitted to the Bar, and as the business of 


occupation, he opened an office in Falmouth, 
now Portland, Maine. In a history of the 
law, etc., of that State, it is said of him, ‘“‘ He 
was a fine scholar and an accomplished man.” 

He returned to Boston in 1781, and for 
two years resided in Braintree, now Quincy, 
and then removed his office to the city. 
He practiced there for several years. 

During Shay’s rebellion, he acted as aide- 
de-camp, with the rank of major, to Gen. Lin- 
coln, who commanded the military forces. 
He was sent by Gov. Bowdoin to Vermont 
to make arrangements for the arrest of any 
fugitive rebels who might escape to that 
State. He addressed. the Legislature, then 
in session at Bennington, and made the ac- 
quaintance of many of the public men of 
the State. While the results of his negotia- 
tions with Vermont were meagre, the ad- 
ministration of Massachusetts were so well 
satisfied with his conduct that they sent him 
to New York upon a like mission. In the 
summer of 1790, he again visited Vermont, 
and in the following winter established him- 
self in Guilford, then the most populous 


| town in the State. 
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His reputation as a lawyer and a man of 
learning was great, and he soon numbered 
among his friends most of the able and dis- 
tinguished men of his adopted State. He 
was State’s attorney for Windham County 
for many years, and was elected Judge of the 
Supreme Court in 1801; when Chief Judge 
Robinson retired in 1807, he was chosen 


| 


in 1846, and has been clerk of the county 
court in Windham County more than thirty- 
Six years, 

Judge Tyler is described by a late writer 
as “social in his disposition, a mind well 
stored with information derived both from 
books and their prototypes, men. He was the 
delight of all who knew him, and was the lead- 


Chief Judge, and held the position until | ing spirit on those occasions when the witty, 


1813, the longest 
term of service of 
any judge, under the 
old judicial system. 
He removed to Brat- 
tleboro in the spring 
of 1801. 

Until his election 
as judge, Mr. Tyler 
had acted with the 
Federalists, and was 
one at the time of his 
election, but many of 
the considerations 
that were telling 
against that party 
seemed to him well 
founded, and al- 
though he could not 
take any active part 
in politicswhile on the 
bench, his views grad- 
ually changed and he 
became insentimenta 
Republican; so that 
when, in 1807, the Republicans made a 
“clean sweep” in the State, Mr. Tyler was 
elected Chief Judge, with Harrington and 
Galusha assistants, and continued in service 
until 1813, when all the judges were taken 
from the Federal party. 


His health, the latter part of his term of | 


JAMES FISK. 





service, was poor, and this, with party strife, | 
prevented his being chosen for a longer pe- | 
| the Yankee dialect and Yankee story-telling 


riod. He was afterward register of the pro- 
bate court for that district. 


His son of the | 


same name is now judge of the same court, 


a position to which he was first appointed 


learned and wise were 
assembled. To high 
mental ability, there 
was joined in his 
character an uncom- 
monly benevolentand 
friendly disposition, 
which gained him the 
love and respect of 
many attached 
friends. Asa judge, 
he was conscientious, 
clear-minded and 
just, both bya natural 
sense of right and an 
extensive knowledge 
of precedents. His 
humanity, though 
naturally unbounded, 
was so guided as to 
the 

results. 


produce most 
beneficial 
As a citizen he was 
public spirited and 
liberal; as a neigh- 
bor, social and unobtrusive; as a husband, 
kind and attentive.” 

He contributed largely to the early lit- 
erature of this country. When in New 
York in 1786, conducting negotiations for 
the suppression of Shay’s rebellion, a 
comedy which he had written during his 
military service was produced on the stage 
and was the first stage production in which 


was employed, and was the first American 
play acted on a regular stage by an estab- 
lished company of comedians. It was played 
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at the old John Street Theatre, in April, 1786. 
He produced a second comedy, ‘“* May Day, 
or New York in an Uproar.” He wrote 
many poetical pieces, contributing largely 
to the ‘*‘ Farmer’s Weekly Museum” at Wal- 
pole, N.H., and published a series of papers 
entitled, “An Author’s Convenience,” in 
the ** Portfolio” for 1801. 

He had great facility in verse, and an 
abundant fund of impromptu humor. He 
wrote a comedy in three acts, ‘‘ The Georgia 
Speck, or Land in the Moon,” ridiculing 
speculation in the wild Yazoo lands. This 
was repeatedly performed in Boston with 
success. He wrote in two volumes, ‘‘ The 
Algerian Captive, or The Life and Ad- 
ventures of Updike Underhill.” He wrote 
for nearly all the leading periodicals of the 
day, and his pen was often plied to correct 
and embellish manuscripts designed for the 
press. 

His instructions to juries were often pub- 
lished, and were specimens of elegant com- 
position and evidences of his great profes- 
sional knowledge. 

After his judicial services ended, he re- 
sumed his practice at the Bar, which was 
pecuniarily more profitable than his services 
for the State, but after the year 1820, he 
gradually retired from business, and died in 
1826. 


STEPHEN JACOB passed his youth among 
the Berkshire Hills. His father, Richard, 
was a man of substance and sent his son for 
education to Yale College. He graduated 
in 1778. Among his distinguished class- 
mates may be mentioned Noah Smith, 
above noticed, Joel Barlow, Minister to 
France, Oliver Wolcott, Secretary of the 
Treasury under Washington and Governor 
of Connecticut, United States Senator Tracy, 
Chief Justice Swift, and Judge Miller of Con- 
necticut, besides others who as members of 
Congress or great political leaders were 
prominent at the beginning of this century. 

He came to Vermont, and at the first 





anniversary of the battle of Bennington, 
Aug. 16, 1778, read a poetical essay, his 
class-mate, Noah Smith, delivering an ad- 
dress. He pursued his legal studies with 
Theodore Sedgwick, the eminent patriot and 
jurist of Massachusetts; he was admitted to 
the Bar, and in 1779 marrying Pamela Far- 
rand, came in 1780 to Windsor, and soon 
became a freeholder, residing in one of the 
most elegant residences in Windsor. He 
quickly became eminent in his profession. 
No one in this State ever rose more rapidly 
in the legal profession than Mr. Jacob. He 
was counsel in substantially all litigation in 
and near Windsor County; at the end of 
his second year in Vermont, his name ap- 
pears as counsel in forty-six cases in that 
county. He was counsel in the second and 
third cases reported by Nathaniel Chipman, 
in the second volume of reports issued in 
this country, and was successful in both. 

He appeared against such lawyers as 
Bradley, the Paines, Buck, Marsh and 
Hutchinson, men eminent in their profes- 
sion. He wasactive in the extensive litiga- 
tion growing out of the conflicting Vermont 
land titles. 

He represented Windsor many years, was 
clerk of the House of Representatives and 
State attorney in Windsor County for a long 
time. He was the incumbent of this office 
at the time of the riots in 1786, when a mob 
attempted to interrupt the sessions of the 
court; he was with the militia called out to 
oppose the mob, and in the melee was 
wounded. He was a member of the first 
Council of Censors in 1785, whose impor- 
tant acts resulted in marking the line 
between the legislative and judicial depart- 
ments. He was one of the commissioners 
to treat with New York, as to the contro- 
versies with that State. In 1791 he was 
appointed the first United States district 
attorney in the Vermont district. ‘He was 
a member of the Governor’s Council for 
several years and a member of the Con- 
stitutional Convention of 1793. 
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He was Chief Judge of the Windsor | 


County court. 
and Noah Smith, Federalists composing the 
Supreme Court, were retired, and Israel 
Smith, Royall Tyler and Jacob elected. 
Mr. Smith declining, Jonathan Robinson 
was chosen Chief. The latter was a Repub- 
lican, Tyler and Jacob Federalists. In 
1803, the Legislature still Republican, some 
changes were made 
strengthen the 
party by legislative 
appointments, and as 
Tyler's Federalism 
was of a mild char- 
acter, but that of Ja- 
cob pronounced, and 
his opponents 
claimed, of a malig- 
nant and _ virulent 
type, the latter was 
retired. He was then 
in his forty-seventh 
year and afterward 
held no official posi- 
tion. 

His family stood 
high in the social 
scale. His hospitality 
was unbounded, his 
benevolence prover- 
bial and his enter- 
tainments extensive. 
Among his domestics 
he kept many servants, some of whom were 
colored, purchased and brought into the State 
where they were free to go and come. He 
purchased one Dinah, a negro woman slave 
about thirty years of age, on the twenty- 
sixth day of July, 1783, for forty pounds. 
He was afterwards sued by the town of 
Windsor for her support. The case was 
tried when he was upon the Bench, and 
defended by Charles Marsh, the then re- 
cognized leader of the Vermont Bar, and 
is reported in second Tyler, 192, and is 
well worth reading. 


to 


as 


In 1801 Woodbridge, Hall | 
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It is a singular coincidence that the able 
lawyer and accomplished scholar, Judge 
Jacob, who brought a slave into the State 
with his title in writing, should have been 
succeeded by the unlettered Republican lay- 
man, Theophilus Harrington, whose opinion 
upon the title to slaves will soon be noted. 

Although his practice was large and his 
income great, his hospitable manner of living 
and his obligations 
in behalf of others 
made serious inroads 
upon his estate, and 
he died comparative- 
ly poor, illustrating 
the adage that “A 
good lawyer works 
hard, lives well and 
dies poor.” His 
tombstone records 
that he was ‘One of 
the fathers of the 
State of Vermont, 
Hon. Stephen Jacob, 
an eminent counselor, 
an able judge, a dis- 
tinguished citizen, a 
benevolent neighbor 
and an honest man.” 


THEOPHILUS 
HARRINGTON, a na- 
tive of Rhode Island, 
came to Clarendon in 
1785, taking a wife upon the way. Among 
his ancestors were many remarkable men: 
Theophilus Whaley was one of the judges 
who beheaded King Charles I. A son of 
his married a Harrington, from whom 
Theophilus descended ; among his ancestors 
were Thomas Harris, one of the Pilgrims 
of 1620, Dr. John Clarke, Governor of 
Rhode Island, and Dr. Michael Dwinelle, 
who fled from Paris upon the revocation 
of the Edict of Nantes, and settled in Tops- 
field; Mass., his mother being a great-grand- 
daughter of the latter. 
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He was a farmer, became a town officer 
in Clarendon, and represented the town in 
1795, 1797 to 1803 inclusive. The latter 
year, he was elected Speaker; he was 
Chief Judge of the Rutland County court 
for three years, at the end of which term 
he was elected judge of the Supreme Court 
and served ten years, a greater number of 
elections than given any other judge, save 
one, until the change in the judicial system 
in 1825. 

He was not admitted to the Bar until 
after his term of service as Chief Judge of 
the county court ended, and after his first 
election as Supreme Court judge. His 
term of service in the latter office ended 
but a few days before his death. 

His successive re-elections to the highest 
judicial station indicate the ability and faith- 
fulness with which he performed his duties. 

He was rough and unpolished in his de- 
portment, his personal appearance was far 
from prepossessing, and it is said he often 
went into court barefooted. He had no ac- 
quaintance with the technical principles of the 
law or with the learning of Coke and Black- 
stone, yet in discharging his judicial duties, 
his mind was so energetic and vigorous, his 
discrimination so acute, his investigation of 
the justice of the case so thorough, that he 
seldom had any difficulty in applying the 
fundamental principles of right to the case 
Whether the technical points 


in hand. 


before him were correctly or incorrectly 
decided, it is certain that substantial justice | 


followed his rulings. To do justice was 
his sole aim. 

When the two leading lawyers of their 
day, Mr. Chipman and Israel Smith, were 
arguing before him a question under a de- 
murrer to a declaration, he listened to them 
attentively for a long time, then taking 
the demurrer in his hand, said, ‘‘ Mr. Chip- 
man, what do you call that?” ‘That is a 
demurrer, your Honor.” Turning to Mr. 
Smith, he said, ‘Do you call it a de- 
He answered in the affirmative ; 


murrer?” 








whereupon Judge Harrington said, “I do 
not know as the Court knows what a demur- 

rer is, but it knows what justice is, and this 

plaintiff is entitled to a judgment.” 

A man stole a horse in Canada, and took 
it through Vermont into Massachusetts and 
sold it. He was indicted in one of the Ver- 
mont counties through which the horse was 
taken, for stealing the horse in Vermont, 
and his case came before the Supreme Court. 
It was objected with plausibility that he 
stole the horse only in Canada, and merely 
took it through Vermont, and could be pun- 
ished either in Canada or Massachusetts, 
where he sold it, and not elsewhere. The 
other judges doubted somewhat, but Judge 
Harrington said that in his opinion the man 
stole the horse when he took it, and stole it 
every step of the way he took with it until 
he sold it, and therefore was stealing it all 
the way through Vermont. The other 
judges concurred, and the man was con- 
victed. 

When, in the trial of a land case, the 
objection made by the counsel to the ad- 
mission of a deed in evidence was that the 
instrument had never been sealed, the coun- 
sel were inquired of if that was the only 
objection, and replied it was. ‘ Mr. Clerk,” 
said the Judge, ‘hand me awafer”’; and with 
the old-time wafer and a piece of paper, the 
instrument was sealed forthwith, and the 
Court said, ‘“ That objection is removed, 
new proceed, Mr. Attorney.” This was 
doing what it would have taken a court of 
equity probably three years to accomplish, 
but it effected justice in the case in the same 
manner and to as full an extent as the act 
of the chancellor. 

But the greatest case ever heard before 
Judge Harrington, and one that has made 
his name famous and by which he will al- 
ways be remembered, was the slave case 
which arose under an act of Congress, 
authorizing the owner of a slave, that had 
escaped into another State, to seize him and 
take him before a magistrate in the district 
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wherein the seizure was made, and by show- | 
ing to the magistrate by oral testimony or 
affidavit that the person seized “doth under 
the laws of the State or Territory from 
which he or she fled, owe service or labor 
to the person claiming him or her,” it was 
made the magistrate’s duty to give a certifi- | 
cate thereof to the claimant, which should 
be a sufficient warrant for removing the | 


Under th’s 
law an owner under- 
took to prove before 
Judge Harrington 
that the slave owed 
service to him. The 
attorney for the 
claimant was armed 
with affidavits of title 
to the and 
thinking Judge Har- 
rington obtuse, of- 
fered an _ affidavit 
showing a bill of 
sale, then offered an 
affidavit showing the 
bill of sale to the man 
‘ who sold the mother 
of the slave. ‘Is 
that all?” said the 
Judge. The claim- 
ant said he had gone 
back to the owner- 
ship of the mother, 
but the Judge, more 


slave. 


slave, 


| 


| 





TITUS HUTCHINSON, 


JONAS GALUSHA came from Connecticut 
in the first year of the war; was captain of 
one of the two militia companies in Shafts- 
bury, and after the capture at Hubbardton 
of Captain Huntington, Galusha was assigned 
to the command of both companies, and he 
led them in the battle of Bennington. 

He was a member of both branches of the 
Legislature, sheriff many years of Benning- 


ton County, judge of 
the county court for 
nine years, and in 
1807 and 1808 was 
elected judge of the 
Supreme Court, the 
last layman ever 
chosen to that posi- 
tion. 

At the close of 
his last year, he was 
elected Governor and 
served until 1813, 
when he was defeated 
by his brother-in-law, 
Martin Chittenden, a 
Federalist, but in 
1815 he was success- 
ful over the 
relative, and con- 
tinued Governor until 
1820. 

He was presiden- 
tial elector in 1808, 
1820 and 1824, one 


same 


familiar with land titles, which, in those early | 
days, were frequently traced to the original | 
proprietor, than with titles to a human be- | 
ing, replied, ‘You do not go back to the 
The claimant’s attor- 
ney was surprised and asked what would 
answer beyond the bills of sale. The Judge 
went back in his mind to the original pro- 
prietor, the Creator of all mankind, and over 
all pretended intermediate ownership of one 
man by another and answered, ‘“ A bill of 
sale from God Almighty.” 
free. 


of the Council of Censors in 1792, a mem- 
ber and president of the Constitutional Con- 
vention in 1814 and 1822. 

His civil life covered full forty years. 


original proprietor.” He was taciturn and concise in his language, 


but his reasons were open and candid and 


He 


were always plain to the dullest man. 
was a farmer and innkeeper. 


Davip Fay, the youngest brother of 
Jonas, was in the battle of Bennington, in 


Captain Samuel Robinson’s company as a 
y 
| “filer.” 


The slave went 





He was then sixteen years of age. 
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At the age of thirty-five, he was admitted 
to the Bar, was State’s attorney in Benning- 
ton County for four years prior to 1801. 

He was appointed by Mr. Jefferson 
United States attorney in the Vermont 





District, and in 1809, upon the election of | 
| the docket of Orange County in over eighty 


Jonathan Robinson as senator, was chosen 
one of the judges of the Supreme Court. 
He held the office until 1813, when the 


| cases. 


years, during one of which he also served 
as judge of probate. He represented New- 
bury in the Assembly in 1792, 1793, 1796 
and 1798, serving the last year as Speaker. 
His professional practice was very large; 
as early as 1793, his name appears upon 


He represented the State in the 


| first reported case in Vermont, State 7. 


whole Court were displaced, the Federals | 
indictment for adultery, the particeps criminis 


taking control of the State government. 

He afterwards served as judge of the 
probate court; was a member of the 
Governor’s Council from 1817 to 1821. 
He left no descendants. 


DANIEL FARRAND, one of the most ac- 
complished of our early judges, was a native 
of Canaan, Conn., eldest son of Rev. Daniel 





Farrand, who is noted as an eminent divine | 
in Sprague’s annals of the American pulpit. | 


He was educated at Yale College, and after | 


graduation came to Windsor, in this State, 
where his brother-in-law, Stephen Jacob, 
had settled in 1780. I think he pursued 
his legal studies with Mr. Jacob. He held 
the position of registrar of the Probate 
Court for three years, from 1783 to 1786. 

I find no record of the admission of Mr. 





Farrand as an attorney, but he evidently | 
began practice while in Windsor, for at the | 
terms of the county court in 1784 and 1785, | 


his name appears as counsel for the plain- 
tiffs in at least a dozen cases, but he soon 
removed to Newbury, Vt. 


| 
| 
| 
| 
| 
| 


He married Mary, eldest daughter of | 


Asa Porter of Haverhill, N. H., May,1, 1794; 


her sister, Sarah, was the mother of Helen | 
| visit to the place in 1817. 


Olcott, the wife of Rufus Choate. 


Mr. Farrand remained in Newbury until | 
1800, and then removed to Bellows Falls in | 


Rockingham. While living at 
he was registrar of the probate court in that 
district; he represented the town in the 
convention in 1791, which adopted 
Constitution of the United States. He was 


Newbury, | 


Annice, in which it was held that under an 


should not be admitted to testify; but this 
ruling has since been reversed and the prin- 
ciple for which he contended has been re- 
cognized as law for half a century. 

He resided in Rockingham four years, 
represented the town in 1802, was State’s 
attorney in that county in 1801, 1802 and 
1803, and in April, 1803, ran for Congress 
against James Eliott, but was defeated, the 
district being Republican. 

In 1804, he removed to Burlington and 
resided there until his death; he was elected 
a member of the Council of Censors in 1813 ; 
at the session of the Legislature in October 
of the same year, a complete change was 
made in the membership of the Supreme 
Court, growing out of the political excite- 
ment occasioned by the war, and he was 
elected one of the judges with Jonathan H. 
Hubbard of Windsor, and Nathaniel Chip- 
man as Chief. He served for two years, 
when the Federal party having lost control 


| of the Legislature, another complete change 
was made and new judges elected. 
Mr. Farrand made the address in behalf 


of the citizens of Burlington, welcoming 
President Monroe upon the occasion of his 


He was a man of extensive learning out- 
side of his profession. The later years of 
his life, he was troubled with failing eyesight, 


| so that he was obliged to retire from active 


the | 


| business, although he never became totally 


blind. He left surviving him nine daugh- 
ters, all brilliant, accomplished women, the 


State’s attorney in Orange County for several | youngest of whom, Mrs. Ellen M. Russell 
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of Greenfield, Mass., is the sole survivor 
(October, 1890). Other descendants are 
in the West; one great-grandson, Edward R. 
French of Omaha, Neb., is the only one in 
the legal profession. Judge Farrand was 
described by a contemporary as ‘“‘cele- 
brated in his profession, as an able lawyer, 
and distinguished by the brilliancy of his 
wit and humor.” And by another as “a 
man of stubborn and 
vigorous intellect.” 
At his death, his 
professional brethren 
considered it due to 
his memory ‘to ac- 
knowledge his emi- 
nent talents and ex- 
alted pre-eminence. 
Nature had inspired 
him with a powerful 
and vigorous mind, 
which his industry 
and application had 
cultivated; his legal 
acquirements were of 
the first order, and 
we are bound to ack- 
nowledge him as one 
of the ornaments of 
the profession. But 
his researches were 
not confined to that: 
he had explored the 
circle of the sciences 
and made the treasures of literature pecu- 
liarly his own. As a judge of the Supreme 
Court he acquitted himself with honor, and 
passed from the Bench without reproach. 
As a statesman, his views were exalted and 
he sought his country’s good rather than his 
own emolument or fame. As a neighbor 
and friend, he was valued and respected, and 
his memory will be cherished so long as ster- 
ling integrity shall be honored and esteemed.” 


JONATHAN HATCH HUBBARD came at an 
early day from Connecticut. Although not 


| 





SAMUEL S. PHELPS. 





college bred, he possessed an excellent edu- 
cation. He settled at Windsor, and for a 
life-time was very prominent in the legal 
profession. He was elected representative 
in the Eleventh Congress, and served during 
the first part of the war with Great Britain, 
until March 3, 1811. At the time of the 
defeat of the Republicans in 1813, and the 
election of new members of the court taken 
from the Federal 
party, he was elected 
with Judges Chipman 
and Farrand, and 
served with them two 
years, 1813-1815. 

Dartmouth Col- 
lege conferred upon 
him an honorary de- 
gree. He died in 
Windsor, among 
whose prominent citi- 
zens are some of his 
descendants. 

In 1814 an act 
was passed requiring 
two sessions of the 
court annually, a 
winter and a sum- 
mer The 
summersession could 
be held by one judge, 
a grand and petit 
jury were required 
to attend, jury trials 
were therein had, and any party thinking 
himself aggrieved by any ruling of the Court 
might allege exceptions thereto at that term, 
and the same being reduced to writing and 
signed, the action was thereupon continued 
to the winter term, when the questions aris- 
ing upon the exceptions were heard by all 
the judges. Thus the issues of fact were dis- 
posed of at one term, and the legal questions 
arising thereon at the succeeding term. 


session. 


ASA ALDIS was the son of a merchant of 
Franklin, Mass., of considerable wealth, but 





80 


The Green Bag. 





unfortunately a Loyalist. He removed to 
Boston when Asa was a child, and died in 
May, 1775, his wife having died two years 
before. 

Asa was brought up in the family of an 
aunt, and after the war closed he recovered 
some of the property which belonged to his 
father, including a farm, a part of which he 
retained until his death. 

Quite late in life, he entered Rhode Island 
College, now called Brown University, grad- 
uating at the age of twenty-six; the noted 
Tristram Burgess was one of his class-mates. 
He studied law in Providence with Judge 
Howell, was admitted to the Bar, and 
opened an office in the village of Chepachet, 
remaining there a few years, acquiring a 
good business and an excellent reputation. 
He married the daughter of Lieutenant- 
Governor Owen, then the widow Gadcomb. 


Not satisfied with the place in which he | 


lived, he made a prospecting tour through 
the western part of Pennsylvania and Ohio, 
returning home by way of St. Albans, Vt., 
with which place he was so well pleased that 
he removed there in 1802. For a time, he 
was in business with Bates Turner; he was 
somewhat averse to political life, although a 
warm partisan, and supported the measures 
of the Republican party, including the em- 
bargo and non-intercourse acts, which pre- 
ceded the declaration of war with Great 
Britain. He was one of the foremost in his 
support of the war measures of the govern- 
ment and had great influence with the Re- 
publican party and was consulted more in 
relation to their views and measures than any 
other man in his part of the State. In 
1815 the Republicans, having control, 
Chief. 


made its In making a complete 


change, it was thought best to select popular | 
and able men to fill the judgeships in the | 
He was made its Chief; it was | 


highest court. 
an office he did not seek and did not want; 
his election being the result of a political 


move, there was much opposition to him on | 





the part of the Federalists. At the end of 
the year he positively declined a re-election, 
although urged to continue in office by the 
most prominent men of the opposition 
party, and among others the then leader of 
the Vermont Bar, Charles Marsh of Wood- 
stock, who wrote him a letter, earnestly en- 
treating him to continue as Chief Judge of 
the court; but official life was distasteful to 
him, and he returned to the practice of his 
profession, from which, however, he retired 
many years previous to his death, for though 
his mental faculties remained unimpaired, 
his bodily infirmities rendered him unfit for 
active duties. He was never a healthy man, 
often ill with distressing attacks of hypo- 
chondria for which he could ascribe no 
adequate cause. He had, during life, 
several attacks of fever, still he lived until 
near his eightieth year. He is described by 
those who knew him intimately as a man 
of powerful intellect, for whose opinion 
and judgment in legal matters all had the 
greatest respect. He seldom read books, 
and determined a question by what seemed 
to him the law ought to be, and in the trial 
of cases, how the case would strike the 
minds of the jury under the charge of the 
Court. 

He was a great student, devoted much 
time to metaphysics and mathematics. His 
oration delivered on his graduation was 
published. After leaving the university, he 
entirely neglected the ancient classics, deem- 
ing them of no importance, but however 
little he regarded the benefits of classical 
education in reference to himself, he spared 
no pains nor expense in the education of 


| his children. 
elected a new Supreme Court, and he was | 


His son, Asa Owen, and his son-in-law, 
Daniel Kellogg, both served as judges of 
the same court. He has a grandson in the 
legal profession in Chicago. 


RICHARD SKINNER, the son of General 
Timothy Skinner, was born in Litchfield, the 
seat of the great law school of Reeve and 
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Gould, that nursery of great lawyers. at the | 


beginning of the nineteenth century, in the 
first year of which Mr. Skinner was admitted 
to the Bar. 
ter and began practice. 
of his residence, he was appointed State 
attorney for Bennington County, and reap- 
pointed until 1813. He afterwards held the 
office. He was constantly in the service of 
the public, judge of 
probate, representa- 
tive inthe Assembly, 
speaker of the 
House, member of 
Congress and gover- 
nor. In 1815 and 
1816 was elected 
judge, and _ in 1817 
Chief Judge, but de- 
clined. After his 
term of service as 
governor, upon the 
reorganization of the 
court in 1825, he was 
elected Chief Judge, 
and continued in ser- 
vice until 1829, when 
he voluntarily retired. 

His death was oc- 
casioned by injuries 
received in an acci- 
dent in which he was 
thrown from his car- 
It is a suffi- 
cient tribute to his ability that he was elected 
Chief of the court with such men as Samuel 
Prentiss and Stephen Royce assistants. 

It is written of him: ‘Intellectually his 
qualities were of that kind which gained the 
respect and confidence of mankind rather 
than admiration. As a lawyer 
he was noted for the clearness and force 
with which he presented his cases. He 
filled the highest places in the State with 


riage. 


immediate 


He came directly to Manches- | 
In the second year | James was two years old, and left his son 
| without means. 


WILLIAM H. WALKER. 





ability and dignity, and left a reputation of | 


which the town and State may well be 
proud.” 


| the remainder of his life. 
He and his descendants have been | 


generous benefactors of the school, library 
and cemetery of his adopted town. : 


The father of JAMES FISK died when 


When sixteen years of age 
James enlisted in the American army and 
served three years. He then married Pris- 
cilla West and began farming. When 
twenty-two years of 
age, he was elected 
representative to the 
General Court of 
Massachusetts; soon 
afterwards he began 
to preach the doc- 
trines of Universal- 
ism. When thirty- 
five years of age he 
removed to Barre in 
this State and con- 
tinued in the clerical 
profession for some 
time. Herepresented 
the town in the Gen- 
eral Assembly nine 
years and served as 
judge of the county 
court. He cleareda 
new farm in the wil- 
derness, studied law 
and began practice. 
In 1805 he was elect- 
ed representative to 
Congress, and re-elected, serving four years ; 
after an intermission of two years he was 
again elected, and in 1812 was a staunch 
supporter of the war with Great Britain. 
In 1815 he was elected judge and served 
two years, when he was elected United 
States senator. The following year he re- 
signed to accept the appointment of collec- 
tor of customs in the Vermont District, and 
in 1819 removed from Barre to Swanton, 
where he resided for the most part during 
In June, 1812, 
he was offered by President Madison the 
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position of Postmaster General, but declined, 
‘and subsequently, a judgeship in the United 
States courts in the territory of Indiana, but 
the strenuous opposition of his friends to 
his leaving the State induced him not to 
accept the appointment. He was possessed 
of a good mind, sound judgment, and was 
an excellent reasoner. He was of great in- 
tegrity, and one of the few who held and 
was offered positions of trust without seek- 
ing them; he was a man of unusual ability. 

In describing the speakers at the great 
war meeting in 1812, Mr. Thompson says: 
“On one side sat the small-sized, keen-eyed, 
ready-witted and really talented James Fisk 
of Barre, who was then a member of Congress 
and who had now come on to act as the 
champion of the Democrats at this meeting.” 


The parents of WILLIAM ADAMS PALMER 
came from England prior to the Revolu- 
tionary War andsettled in Connecticut. He 
lost a part of one hand accidently and chose 
a professional life, studying law in Hebron, 
Conn., in the office of Mr. Peters, afterwards 
a judge of the Supreme Court. 

Soon after 1800, Mr. Palmer came to 
Chelsea, studying in the office of Daniel 
Buck the statutes and rules of practice in 
the courts of this State. He was admitted 
to the Bar in Chelsea and spent a short time 
in the law office of William Baxter of 
Brownington, moved on to Derby, but not 
liking the place settled in St Johnsbury 
about 1805. He was soon after appointed 
judge of probate for the Caledonia District, 
and also county clerk. He then removed 
to Danville, the county seat; he held the 
first named office seven years and the latter 
eight years. His public offices were num- 
erous, three of them of the highest dignity, 
judge of the Supreme Court, United States 
senator and governor. He _ represented 
Danville in the General Assembly many 
times, was one of the first State senators 
chosen in 1836, and a delegate in three con- 
stitutional conventions. After his term as 





senator ended he was appointed judge in the 
county court, and served for two years. 
He was elected judge of the Supreme Court 
in 1816; was re-elected but declined further 
service, and in 1818 was elected United 
States senator to fill the unexpired term of 
James Fisk and the full succeeding term. 
He voted in Congress for the Missouri Com- 
promise and for a time was unpopular. 

He was a candidate for governor upon 
the anti-masonic ticket from 1830 to 1835 
inclusive. There was no election by the 
people in any year except 1833, when he was 
elected at the polls by a majority of more 
than two thousand. In 1830 Mr. Crafts was 
elected by the Legislature; in 1831 and 
1832 Mr. Palmer was elected each year, in 
the Legislature, by one majority. In 1834, 
he was elected by the Legislature by one 
hundred and twenty-six majority, the Whig 
and Democratic candidates at the popular 
election declining the candidacy before the 
Legislature. 

In October, 1835, there being no election 
by the people, the Legislature failed to elect, 
and Mr. Jennison, who was elected by the 
people as lieutenant-governor, discharged 
the duties of the office for the year. 

The governorship terminated his public 
career, except as a delegate to constitutional 
conventions. Beginning as a Jeffersonian 
Republican, he adhered to the Democratic 
side from Jefferson to Buchanan, save during 
the anti-masonic excitement, when ordinary 
party lines were obliterated. 

He was honest and just in his business 
transactions and estimable in all relations of 
life, was a man of strong natural abilities, 
possessing a decided and penetrating mind ; 
it is said that he was “ too benevolent, loving 
his neighbor better than himself. He had 
high social qualities, with great simplicity of 
manners.” 


DUDLEY CHASE was a native of Cornish, 
New Hampshire, a descendant of Aquila 
Chase, and uncle of Chief Justice Salmon P. 





The Supreme Court of Vermont. 


83 





Chase. He graduated with honors at Dart- 
mouth College in 1791; read law with Lot 
Hall of Westminster, Vermont, and soon 
after began practice in Randolph, and be- 
came very eminent in his profession. He 
was appointed State’s attorney of Orange 
County in 1803, was elected representative 
from Randolph in 1805, and held both 
offices until the fall of 1812; the last five 
years he was speaker of the House. In 
1812 he was elected United States senator 
and served until the fall of 1817, when he 
resigned the position to accept the Chief 
Judgeship of the Supreme Court. He held 
that position four years, when he declined 
further service. In 1824 he was again 
elected United States senator, his competitor 
being Samuel Prentiss of Montpelier. They 
were both members of the General Assembly, 
and sat side by side, in one of the desks for 
two members, during the election. In 1830 
Mr. Prentiss was elected as his successor. 
His wife was Olivia Brown, seventeen 
years of age at her marriage. They had no 
children of their own, but brought up and 
educated not less than twelve or fifteen 
nephews, nieces and indentured children. 
During the latter part of his life he was 
subject to epilepsy,and an injury sustained 
by a fall resulted in paralysis of his right 
leg, which terminated in hisdeath. He was 
extensively engaged in the practice of his 
profession, and after his election as judge, 
what is unusual in such cases, continued as 
counsel in his causes until they were ended. 
Soon after his election he presided at a 
term of the court at Montpelier, and hav- 
ing a case, in which he was counsel, to be 
tried by jury, one of the other judges was 
called to Montpelier to preside during the 
trial while Judge Chase acted as counsel. 
An old gentleman residing in Montpelier, 
who habitually frequented the court, hap- 
pened in during the trial when Judge Chase 
was making the closing argument, and as he 
supposed, was giving instructions to the jury. 
He remained a while and then passed out, 





and meeting on the steps a crony of his, who 
inquired if the case then on trial was fin- 
ished, he replied it was not, but nearly so, 
for, said he, “‘the Judge is charging the jury, 
and he is going it like h—1 for the defend- 
ant.” 


JOEL DOOLITTLE, of Massachusetts origin, 
graduated at Yale in 1799. He came to 
Middlebury as the first tutor of the college 
at that place, in the fall of 1800, and in the 
succeeding year was admitted to the Bar. 
He obtained an extensive law practice, and 
in 1817 was elected judge of the Supreme 
Court. He was elected successively for the 
five following years, and again upon the dec- 
lination of Charles K. Williams in 1824. In 
the latter year, he represented Middlebury 
in the General Assembly; he was a member 
of the Governor’s Council for three years 
prior to his judgeship. 

In 1834 he was a member of the Council 
of Censors, and was chosen and officiated as 
president of it. Fora score of years he was 
a member of the corporation of Middlebury 
College, was quite active in its behalf, as well 
as of other educational institutions. 

He was studious in his profession, accu- 
rate and faithful in the preparation of his 
cases, and discharged his duties to clients 
and trusts committed to him by the public 
with fidelity. After his judgeship, he con- 
tinued the practice of his profession as his 
health permitted until his death in 1841. 
His descendants are chiefly in Ohio, and 
quite prominent in the communities in which 
they live. 


WILLIAM BRAYTON. — His name indicates 
Rhode Island origin. I have been unable 
to trace his ancestry. He was born at 
Lansingburg, N. Y., was a student at Wil- 
liams College in his thirteenth year, but did 
not graduate. He cameto Franklin County, 
was admitted to the Bar in February, 1807, 
and soon after began practice in Swanton. 

He married Hortentia, daughter of Jabez 
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Penniman and his wife Frances, the widow 
of Ethan Allen. He was Chief Judge of 
the Franklin County court in 1815; repre- 
sented Swanton in the Assembly in 1817; 
was then chosen judge of the Supreme 
Court and served five years. After his 
election as judge, he removed to St. Albans 
and remained there for some years. After 
leaving the Bench, he removed to Burling- 
ton and practiced his profession until his 
death in 1828. 

He published reports of cases in the Su- 
preme Court, elsewhere noticed in this arti- 
cle. His only son, William, died when 
young; his only surviving daughter is living 
in southwestern Missouri. 

In 1821 it was found that having two 
terms of court caused great delay in the dis- 
position of cases, and the act of 1814 pro- 
viding for a summer and winter term was 
repealed. 


CORNELIUS PETER VAN NESS, as his 
name indicates, was of Dutch descent. At 
the age of fifteen he was fitted to enter the 
junior class of Columbia College, but did 
not. Three years later he entered the law 
office of his brother, William P., in New 
York City, with Martin Van Buren as a fel- 
low student. He was admitted in the year 
1804 and commenced the practice of his 
profession in his native town of Kinderhook. 
Two years later he removed to St. Albans, 
Vt., and-in 1809 to Burlington. 

He was appointed by President Madison, 
United States district attorney for Vermont, 
through the unsolicited recommendation of 
Justice Livingston of the United States Su- 
preme Court, who at that time held the 
circuit court in the Vermont District, and 
who had noticed the ability and promise of 
Mr. Van Ness. The office of district at- 
torney at this time was one of peculiar 
importance and large responsibility in con- 
sequence of the many violations of the 
revenue laws and the difficulties in connec- 
tion therewith, and the attempted illegal 





importation of merchandise by way of Lake 
Champlain. Mr. Van Ness performed the 
duties of the office with such shrewdness, 
skill and eminent success, that in 1813 he 
was transferred to the office of collector of 
customs at Burlington, the most important 
revenue post, at that time, in the country, 
caused by the closing of the seaports during 
the war. He held the collectorship until 
the termination of the war, and then left it, 
having been appointed one of the commis- 
sioners to settle our national boundaries 
under the treaty of Ghent, and in that posi- 
tion he displayed great ability and rare 
fitness for his duties. 

After that he continued the practice of his 
profession, as was said, “from love of it.” 
He represented Burlington four years suc- 
cessively in the General Assembly and dis- 
played there the same habits of labor, indus- 
try, investigation and preparation which he 
had always shown in the performance of 
public duties. 

The banking system of Vermont origi- 
nated with him, and the first of the old 
banks, not connected with the State, was in- 
corporated the first session at which he was 
a member. During the last year of his leg- 
islative term, Dudley Chase having declined 
further service as Chief Judge of the Su- 
preme Court, Mr. Van Ness was chosen in 
his place. He held the office two years, at 
the end of which time he was placed in the 
executive chair, and twice re-elected without 
opposition. 

In the discharge of his duties as judge, 
he was prompt, learned and able, and 
not surpassed in courtesy, dignity and im- 
partiality. He was ambitious to represent 
his State in the United States Senate, but 
after a most acrimonious, bitter contest, 
in 1826, he was defeated by six votes, 
as was charged at the time, by influence of 
the national administration and _ influential 
persons in New York City who were hostile to 
him. So offended was he with the adminis- 
tration of Mr. Adams that he abandoned it 
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in a published manifesto, in which he di- 
rectly charged his defeat to its interference. 

Upon the accession of General Jackson to 
the presidency, Mr. Van Ness received the 
appointment of minister to Spain, a position 
which he filled for many years, the duties of 


which he performed with his accustomed abil- | 


ity and success. After an absence in Spain 
of ten years he returned to his own country, 
but finding that great changes had taken 
place in the field of politics, after a short 
stay in Vermont, he took up his residence 
in New York City. 


He was appointed by President Tyler col- | 
lector of the port of New York, a post which | 
He continued | 


he well filled for many years. 
his residence in New York, frequently visiting 
Washington, and died, while journeying be- 
tween the two cities, at the Girard House in 
Philadelphia. 

One who knew Mr. Van Ness well, al- 
though not of his political faith, wrote of 
him, he “neither felt nor affected love for 
literature; troubled himself little with theo- 
retical speculations or with abstract princi- 


more thoroughly studied and understood ; 
. without imagination, 
plain but expressing always the precise idea 


using 


he wished to convey, disregarding decora- | 


tion, his reasoning, compacted link within 


link, glowed with the fire of earnestness and | 
conviction, or rather his speech was a tor- | 
rent of impassioned argument, as clear as it | 


was rapid, capable of sweeping away juries | 
and assemblies and of moving from their | 
moorings the anchored caution and gravity 
of the Bench.” 

His eldest daughter was the wife of Sir 
William Gore Ouseley; another of Judge | 
Roosevelt of the Supreme Court of New | 


York. 
was secretary of State in Texas, prior to its 


admission to the Union,and his youngest | 
son died holding the position of collector of | 


customs at Carrigo, Texas. His oldest son, 








language | 


One son, at the time of his death, | 


James, was the first mayor of San Fran- 
cisco. 

When Mr. Van Ness represented the 
government in Spain, his title was Minister 
Plenipotentiary; on his return, the people 
in the vicinity of Burlington turned out ex 
masse to receive him at the steamboat land- 
ing, news having been received of his ex- 
pected arrival. A stranger, stopping at one 
of the principal hotels in Burlington, in- 
quired of the landlord who the man was 
that all the people, men, women and chil- 
dren, turned out to greet; the Boniface 
replied that “years ago he practiced law 
here, but he has been gone several years, 
and I believe he has been a minister in a 
penitentiary out in Spain.” Such is fame. 


CHARLES KILBORN WILLIAMS. — The 
father of Judge Williams was Samuel, a pro- 
fessor in Harvard University. Charles K. 
was born in Cambridge, Mass., but his father, 
soon after his birth, removed to Rutland, 
where he long remained one of the most 


| influential citizens of the State; his work in 
ples, except as connected with the kindred | 
sciences of law and politics, which few men | 


two volumes is the most important contri- 
bution to the early history of Vermont; he 
represented Rutland in the General Assem- 
bly fourteen years. 

Charles K. was educated at Williams Col- 
lege ; he studied law with Chauncey Langdon 
at Castleton, whose daughter he 
quently married. He remained in Rutland, 
in the practice of his profession, until the 
year 1822. He was connected with the 
army during the war of 1812 and acquired 
the militia title of General. In 1822, he was 
elected judge of the Supreme Court, serving 
the first year with Judges Van Ness and 
Doolittle, and the second year with Judges 
Skinner and Aikens. He declined 
election and was appointed collector of 
customs in the Vermont District and served 
during the administration of John Quincy 
Adams. 

After his service as collector, when Chief 
Judge Skinner retired in 1829, he was again 


subse- 


a 
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elected judge, and in 1833 was made Chief 
Judge of the court in place of Judge Hutch- 
inson, and served until 1846, when he vol- 
untarily retired. He subsequently served 
two years as governor in 1850 to 1852. He 
held the position of Chief Judge longer than 
any other person, with one exception, the 
late Chief Judge Pierpoint. 

Judge Williams, when in practice, was a 
leader of the. Bar, quick, impulsive, with a 
high sense of honor, with a non-musical 
voice of rather high pitch. In manner he 


was courteous, affable, a good conversation- | 
| these things had too much the appearance 


alist, and of large general information; as a 


judge, he exhibited great readiness of ap- | 
prehension, quickness of decision and a rare | 


sense of justice. The right or wrong of the 


case, as it appeared to him, he could not | 
well conceal from the Bar and jury in the | 


trial of a case, for he was sympathetic and 
somewhat impulsive. 
As presiding judge at a jury trial, he took 


charge of the business in hand and did not | 


allow it to drift on and be finally controlled 
by the persistence or clamor of counsel; he 


protected witnesses from unjust imputations, | 
and it was not an uncommon occurrence for | 
him to interfere, during the examination, by | 
| justice and was of incorruptible integrity. 


some such remark as “The witness need 


not answer that question,” or ‘The witness | 
He made great | 


has already answered it.” 
dispatch in the trial of cases, sometimes 
carrying his urgency to finish up the busi- 
ness so speedily that it seemed to the Bar 
extreme. Night sessions were quite com- 


mon, and when the examination of a witness | 
lagged, his curt order was not unusual, | 
next.” | 
Much less time was occupied in the trial | 


‘“‘ Call 


‘“Cross-examine,” or your 


of jury cases in his day than now. 
In the trial of jury cases, Judge Williams 


always rose and stood in his place while | 
giving the jury their instructions, and they | 
In his | 
| “Yes,” said Judge Williams, “in the 1oth 


stood when addressed by him. 
instructions, he read largely from his min- 
utes of the evidence, marshalling and ap- 
plying the testimony to the different points 





of the case. This necessarily carried with 
it, sometimes, the force of an argument, and 
was largely influential with the jury, as sup- 
posed to indicate the judge’s opinion of the 
case. No judge in the State was ever more 
justly and highly esteemed than Judge Wil- 
liams. He was not so well known out of 
the State as some of the other judges, like 
the elder Redfield and Stephen Royce, as 
he studiously avoided connecting himself in 
any way with law periodicals, and did not 
allow the publication of his opinions in ad- 
vance of the regular reports. With him, 


of pretension or love of publicity and of 
condescension and subserviency, to meet 
the full approbation of that severe sense of 
propriety by which his own course was pre- 
scribed, and for this reason he was not so 
well known as others; but his opinions re- 


| ceived marked commendation from great 


law writers and judges, and our reports un- 
questionably bear. more distinctly the 
impress of his work than of any other. 


| While his mind was active and almost elec- 


tric, he was so patient that he was ordinarily 
sure of reaching a just conclusion in the 
quickest time. He had a strong sense of 


The Judge was sometimes accused of 
being a martinet in the court house, and 
omitted none of the forms and ceremonies 
of old times, pertaining to the courts. 

It was the custom then for the judges to 
be conducted by the sheriff, with sword or 
baton in hand, to and from the court house. 

It is said that during his nineteen years 
of service he never laughed but twice in 
court: once when presiding in the Supreme 
Court at Burlington, the notorious Jacob 
Maeck was making an argument, when he 
was told by the presiding judge to omit 
discussing the question, as it had been de- 
cided. Mr. Maeck inquired, “It has?” 


“Where?” said Mr. Maeck, 
“In the roth 


Vermont.” 
putting his hand to his ear. 
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Vermont,” repeated the Judge. Mr. Maeck, 
very gravely bowing, replied, ‘I will buy the 
book, your Honor.” <A Southern slave was 
brought at an early day to Lamoille County ; 
she was called “ Black Sal” and exercised 
upon one of the hillsides the right of 
squatter sovereignty, where her cabin re- 
mained for many years. She finally exe- 
cuted a deed which covered a large tract of 
land, and the famous Joshua Sawyer brought 
an action to recover it from a claimant, and 
after putting in many deeds, he said, ‘“‘ This, 
your Honor, completes our chain of title, 
except one deed from ‘ Black Sal,’ which we 
wish to give in evidence to show color of 
title.” Upon both these occasions, it is said, 
Judge Williams heartily laughed. 


ASA AIKENS was the first native Ver- 
monter given a seat in the Supreme Court. 
He was born in Barnard, a rocky, rugged 
town, near Woodstock. Mr. Aikens entered 
Middlebury College in 1804; not having the 
facilities for acquiring the French language 
in that institution which he desired, in 1807 
he was transferred to the Military Academy 
at West Point, as a cadet, and passed the 
last year of his college course in that insti- 
tution. Atthe end of the course he returned 
to Middlebury and studied law with Joel 
Doolittle. , 

In 1812 he was commissioned captain in 
the 31st Regiment of United States Infantry. 
He served as aide upon the staffs of Gover- 
nors Skinner and Jennison. He located at 
Windsor in 1812, twice represented that 
town in the Assembly, and served as State 
attorney for Windsor County for two. years. 
In 1823 he was elected judge of the Su- 
preme Court and served until the change in 
the judicial system in 1825. He succeeded, 
as judge, his early instructor in the law, 
Judge Doolittle, and the last year of his 
term served with Judge Doolittle, who was 
elected when Charles K. Williams retired in 
1824. Uponthe reorganization of the court 
in 1825, he was appointed editor of the de- 





cisions of. the court, and issued two volumes 
which bear the title and are now cited as 
“ Aikens’ Reports,” and are the only ones 
of the individual reporters of much value. 
He published a book of practical forms of 
greater use than any similar publication 
issued in the State. 

In 1843 he removed to Westport, N.Y., 
which was ever after his home. Although 
formally admitted to the Bar of that State, 
he practised little, occupying his time in 
needed exercise and in composing and com- 
piling an elaborate work entitled ‘‘ Aikens’ 
Tables,” being tables of interest, discount, 
values of annuities, rents, etc., with an 
almanac of the last half of the nineteenth 
century, and the Northampton Life Tables, a 
work which has been since that time an inval- 
uable aid in the probate courts of this State. 

A question having arisen during the ad- 
ministration of Gov. Palmer as to the title 
of the Dartmouth College lands in Whee- 
lock, Mr. Aikens was appointed by the 
Governor to examine the legal questions 
involved in the case. From what I learn of 
him, it is apparent that he was a careful, 
painstaking, accurate man in whatever 
position he was placed, one who faithfully 
performed all duties entrusted to him. The 
opinions in two-thirds of the cases reported 
in the second volume of D. Chipman’s Re- 
ports were written by Judge Aikens. Red- 
field, J., in 51 Vt. 551, says that an instru- 
ment then before the courts was drafted by 
Mr. Aikens, ‘an excellent lawyer, with 
thoughtful care.” 

He died suddenly of nervous prostration, 
in Hackensack,.N.J., while on a visit to a 
son-in-law, July 12, 1863, in the midst of 
the great excitement caused by the war and 
the apprehended draft riots in New York 
City; but though feeble and upon his death 
bed, he hailed with delight and enthusiasm 
the ringing of the bells and the firing of 
cannon on the anniversary of the nation’s 
independence. He was buried in Trinity 
Cemetery in New York City. 
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After the act creating the Supreme Court, 
the most important legislation in regard to 
it was the Act of November, 1824. Until 
that time, both Supreme and county courts 





were wisi prius courts, jury trials were had | 


in both. The county court met twice an- 
nually, the Supreme Court once, except 
the few years when there was what was 
called the summer and winter terms of the 
Supreme Court. All the main questions of 
law generally arose upon a jury trial, no 
arguments of counsel upon the question nor 
consideration by the court, except during 
the trial, when no great delay could be had 
for the purpose of examining authorities or 
considering the questions. 

The Act of 1824 gave the county court 
original jurisdiction of all criminal matters 
and all civil actions whatever, except in cer- 
tain cases of judicial writs, etc. The Su- 
preme Court was made exclusively a court 
of law, and all legal questions arising in the 
county court could pass to the Supreme 
Court on exceptions taken to the rulings of 
the county court, and such questions were 
then heard and determined in the Supreme 
Court. Since that date no trials involving 
questions of fact, in common law cases, 
have been had in the Supreme Court. 

The Act of 1824 provided that when in a 
hearing in the Supreme Court the judges 
were equally divided in opinion, judgment 
should be rendered according to the opinion 
of those who had been present at the jury 
trial, and in all other cases upon an equal 
division of opinion judgment should be ren- 
dered according to the opinion of the Chief 
Judge. The Supreme Court was still con- 
tinued as a court of equity, and also had 
jurisdiction of such petitions not triable by 
jury, as might then be brought before the 
court, and were given jurisdiction of writs 
of error, habeas corpus, mandamus, scire 
facias and certiorart. 

No appeal from the judgment of the 
county court to the Supreme Court was 


the latter court by way of exception to the 
ruling of the county court. Two judges 
of the Supreme Court were required to be 
present at all trials for capital offenses in 
the county court and if the judges present 
at such trial were equally divided in opinion, 
the decision was rendered in accordance 
with the opinion of the senior Supreme 
Court judge. 


SAMUEL PRENTISS was the fourth of 
that name in direct descent from Captain 
Thomas Prentiss, the noted cavalry officer 
in King Philip’s War. His father, when 
Samuel was a year old, removed from Con- 
necticut to Worcester, Mass., and in about 
three years to Northfield in the same State, 
where Samuel passed his boyhood. After 


| his training in the common schools, he 


studied the classics with a Mr. Allen, and 
when nineteen years of age entered the office 
of Samuel Vose as a law student, complet- 
ing his studies with Mr. Blake in Brattle- 
boro, Vt. 

He was admitted to the Bar a short time 
before his majority; he was a great student, 
not only of the law but of the best masters 
of English literature. A year after his ad- 
mission, he opened an office in Montpelier, 
which was ever after his home. He soon 
took high rank in his profession, and as 
early as 1822 was elected judge of the 


| Supreme Court, which position he declined 


allowed, but all questions of law passed to | 


on account of the inadequacy of the salary 
and the demands of a large and increasing 
family. He wasa great lawyer, an admirable 
advocate, and became a great judge. He 
originated the act which made so important 
a change in the Supreme Court. Until 
1825, the three judges of the county court 
were mainly farmers, mechanics and mer- 
chants, occasionally a lawyer, but rarely one 
‘learned in the law.” Such courts endeav- 
ored to secure justice for all parties, but it 
is obvious they were liable to errors through 
lack of a thorough knowledge of the law. 
The system was so changed that the Chief 
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Judge of the county court should be one | carried the scales and Nelson the sword; 


of the judges of the Supreme Court, pre- 
sumably an able jurist. The system is still 
in force, and has added dignity to the 
county courts, while litigants have had 
greater confidence in having their rights 
protected. In 1824 and 1825, he repre- 
sented Montpelier in the Assembly, and it 
was due to his efforts that the change was 
made, and when the act took effect, he was 
again elected judge and accepted the office, 
holding it until 1829, when he was elected 
Chief and served one year. He was then 
elected United States senator on the first 
ballot, by a Legislature which did not have 
a majority politically in accord with him. 
He was re-elected in 1836, but resigned in 
the spring of 1842, upon being appointed, 
by universal consent and unqualified appro- 
bation, United States district judge after 
the resignation of Judge Paine; he held 
this office until his death. 

He was of quiet and dignified bearing, 
eminently studious and strictly methodical 
in his habits. He had nine sons who entered 
the legal profession: one, Samuel B., was 
judge of the Superior Court in Ohio. No 
opinion of his, while on the Bench of our 
Supreme Court, has ever been over-ruled. 
When in the Senate he was on terms of inti- 
macy with the leading members, all of whom 
had great respect and admiration for his 
talents and civic virtues, and he was regarded 
by many as the best lawyer in the body. 

His speech against the Bankrupt Act of 
1840 was pronounced by John C. Calhoun 
to have been the clearest and most unan- 
swerable of any, on a debatable question, 
which he had heard for years, and Chancel- 
lor Kent said of him: ‘“ Judge Story, the 
only man to be thought of in comparison, is 
certainly a very learned and able man, but 
I cannot help regarding Judge Prentiss as 
the best jurist in New England.” Judge 
Nelson sat in circuit, in the district with 
Judge Prentiss, and Mr. Phelps, well quali- 
fied to judge of both, has written: “ Prentiss 





Prentiss carried the scales hung upon a dia- 
mond pivot, fit to weigh the tenth part of a 
hair, so conscientious, so thoughtful, so con- 
siderate, so complete in his knowledge of 
every principle and every detail of the law 
of the land. When he held up the scales, 
he not only weighed accurately, but every- 
body felt that he weighed accurately. His 
very modesty, the distrust of himself and 
fear lest he should go too far or too fast, 
deprived him to some extent of what might 
be called the courage of his judicial con- 
victions. Nelson, when they sat together, 
always took care to assure himself from 
Judge Prentiss that he was right in his con- 
clusions; they never differed. It would 
have been very difficult to have brought 
Judge Nelson to a different conclusion from 
what he was aware Judge Prentiss had 
arrived at, but the sword of justice in Nel- 
son’s hand was ‘The sword of the Lord and 
of Gideon,’ and when a decision was reached 
it was put in force without delay or further 
debate, and without recall; and so it was 
that the court became like the shadow of a 
great rock in a weary land. It carried with 
it authority, inevitable respect and confi- 
dence. It was the terror to the evil doer, 
and a prompt protector of the just.” And 
the same writer adds: ‘‘He was a man of 
rare and fine powers, of complete attain- 
ments in jurisprudence, a student and 
thinker all the days of his life; conservative 
in all his opinions, conscientious to the last 
degree, thoughtful of others, a gentleman 
in grain, because he was born so.” 


STEPHEN ROYCE, born in Tinmouth, was 
soon taken into the wilderness near the 
Canadian line, and in his fourteenth year 
sent to his native town to attend the com- 
mon school, there being none in Berkshire. 
The following year he entered upon the 
academical course at Middlebury, and en- 
tering the college there, graduated in 1807. 
During his college course, owing to the ill 
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health of his father, he was called home and 
labored for some months upon the farm, and 
his studies were otherwise interrupted. In 
his journeys to the college at Middlebury 
he took along with him packages of furs 
which he had acquired in hunting, the avails 
of which he used in purchasing books for 
his college course. 

His the Bar in his 
twenty-second year; he practiced in Berk- 
shire, Sheldon, and St. Albans, representing 
the two latter towns in the Legislature, and 
acting as State attorney until he declined 
the position. 


admission to was 


He was elected judge of the 
Supreme Court in 1825, and after a service 
of two years declined a re-election on account 
of indebtedness, being under the necessity of 
earning more money than his compensation 
as judge afforded him. After a practice of 
two years he was again elected judge, and 
held the office until 1852, acting as Chief 
the last six years, when he declined further 
later he was 
elected governor, and served for two years. 
He was the first governor elected by the 
Republican party. 

Judge Royce never married; after his 
father’s death in 1833, he made his home 
at his mother’s in East Berkshire, and re- 


judicial labors. Two years 


sided there until his death. 

Judge Royce took high rank as a jury 
advocate, the equal of any at the Bar. He 
was effective in his simple statement of a 
case; he analyzed and presented the evi- 
dence, detecting the distinctions and shades 
of difference that often escaped others, and 
which served to expose a dishonest witness 
or frustrate the most cunningly devised 
schemes of fraud. He was pleasant, al- 
though grave and serious in his manner; 
his language was more to instruct and con- 
vince than to amuse the jury by sallies of 
wit or startling paradoxes. His well con- 
sidered premises were sustained by the evi- 
dence and his conclusions were logical. 

When discussing questions of law before 
the court he rarely read cases and seldom 





referred to them. He was not a “case 
scavenger,” but acted upon well settled 
general principles and arguments drawn 
from them; it was not as a lawyer, but in 
his judicial capacity that he became so 
widely known, and no one served the State 
with more benefit than he. He was modest 
and diffident, hesitated in forming or ex- 
pressing his legal opinions, and he was 
sometimes called the ‘“‘doubter,” after Lord 
Eldon. He excellent presiding 
judge at a jury trial, and endeavored to 
work out justice in every case; “he was free 
from intimating any opinion to the jury as 
to the weight of evidence before them, but 
would refer to, the evidence very fully and 
so present the case to their minds, that they 
would naturally arrive at the result which he 
thought just. No one in the State ever had 
superior capacity in that respect. He never 
allowed a witness to be interrupted during 
his examination so that counsel might write 
down all that the witness said, and he never 
interrupted the witness himself for that pur- 
pose. He might, after the 
through, ask him to repeat what he had 
said on some point. He adopted this 
course for the that it was im- 
portant for the jury to hear and under- 


was an 


witness was 


reason 


stand the witness, more so than it was for 
the court or counsel to write down all that 
was said, and that if the witness was fre- 
quently interrupted, there was less chance 
of his being accurately understood by the 
jury. 

He was polite, kind, and encouraging to 
the younger members of the profession; 
overlooked and corrected their mistakes in 
papers or pleadings, and did not permit a 
party to be injured bythem. He was a great 
equity judge,— one of the best; was pro- 
foundly learned in the principles of equity, 
but never ostentatiously displayed his learn- 
ing. Others read more books, but few 
profited so much by their reading. 

His written opinions were models, and 
are received as authority and appreciated 
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as perfect specimens of judicial literature ; 
he said all that was necessary to say in de- 
ciding a case before him, and never more. 
He never was accused of what Judge Mat- 
tocks called, ‘“‘slopping over.” His written 
opinions are not essays upon the law at 
large; he very carefully confined his lan- 
guage to the precise matter before the court. 
In stating the legal principles applicable 
to the case, and not referring to books for 
authority, he resembled our great Chief 
Judge Chipman and Chief Justice Marshall. 

He was not in the habit of reporting 
every case which fell to him; if the case 
was not correctly decided, he would not re- 
port it; and he refused to report that class 
of cases in which no new principle was in- 
volved, or no new application of an old 
principle, —thinking that legal principles 
were not barred by the statute, and that it 
was not necessary to reaffirm them every 
year to prevent their becoming obsolete. 

He retired from his judicial duties in the 
full enjoyment of intellectual and physical 
life, and passed his remaining days in quiet 
seclusion, congenial to his retiring tastes 
and reserved habits. A friend writes of 
him: ‘The treasures of information, the 
fund of anecdote and personal adventure, 
especially the amusing 
in and about‘courts, in which his experience 
had been so wide and varied, which were 
garnered in his retentive memory, were here 
unlocked and produced for the entertain- 
ment of his guests, arrayed in his own in- 
imitable garb of quiet humor.” 


and comical scenes’ 








The first year of his practice he was 
called to defend in a justice suit, and fresh 
from Chitty, filed a plea in abatement which 
he duly discussed. The justice in decid- 
ing the case said: ‘‘ The young lawyer has 
filed what he calls a plea in abatement; now 
this plaintiff seems to be a very ignorant 
man, and his lawyer about as ignorant as he 
is, and this writ doesn’t seem to be a very 
good writ, and doesn’t resemble one much 
more than it does a hog yoke; but the 
plaintiff seems to be an honest man, and if 
he has a just claim against this defendant he 
shall have judgment.” The counsel for the 
defendant, who was exceedingly tall and of 
swarthy complexion, elated at the result, 
but somewhat disgusted with the remarks 
of the justice, arose and making a very pro- 
found bow, said to the Court, ‘I much thank 
you, d—n you.’ 

At one time he went to hold the winter 
term at Irasburgh, and arrived there about 
sundown; during the evening, as was the 
custom in those days, the Bar called upon 
the presiding judge, and among them was a 
newly admitted member who had _ never 
seen him, and who after an introduction 
inquired, ‘‘ Did your Worship arrive in town 
by the public conveyance or do you travel 
with your own coach?” Judge Royce, with a 
stern look, replied to him, “I came over 
from Berkshire in my old pung” (a square 
box of rough, unplaned boards on runners). 
He was not further questioned as to his mode 
of travel. 
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LONDON LEGAL LETTER. 


Lonpon, Jan. 6, 1894. 
HE close of the Christmas recess has been 
signalized by a spell of weather extraor- 
dinarily severe. When we left town a fortnight 
ago for our various country and provincial re- 
treats, wearied professional eyes encountered 
everywhere a landscape indicative of early spring, 
and vernal breezes caused one to forget that it 
was after all the winter season; as we return to 
the labors of the courts, however, a snowstorm 
and frost have enveloped the country, and per- 
sons who have devoted their lives to the collec- 
tion of thermometers and the recording of their 
indications, affirm that such cold has not for 
many years Britannically prevailed, a conclusion 
at which the general public, experiencing extreme- 
ly polar sensations, had independently arrived. 
Many of the leading men are complaining loudly 
about the state of business, a form of lamentation 
that never entirely dies away, but which at the 
present moment has more justification than usual. 
1 believe that legal appointments of subordinate 
importance are more and more coveted by 
Queen’s Counsel, who only a year or two ago 
were considered likely aspirants for a law officer- 
ship of the Crown. Lord Herschell has had a 
very difficult duty to discharge in selecting, from 
the crowds of applicants for county court judg- 
ships and magistracies, the men best suited for 
a particular vacancy. I rather fancy that another 
pen than mine will introduce to your columns 
a narrative of the greatest murder trial that has 
agitated the public mind for many a day. The 
Ardlamont case, although tried in the Scottish 
Justiciary Court at Edinburgh, was followed by 
Englishmen with an intensity of interest seldom 
bestowed on the proceedings of their own crim- 
inal tribunal. This case has raised again the 
vexed question of the respective merits of the 
English and Scotch systems of preliminary 
criminal inquiries. As you. know, in England such 
an investigation commences with a public cor- 
oner’s inquest, so that very often most of the 
available evidence has become public property 
ere the actual trial takes place, while in Scotland 





the equivalent of the inquest is a private inquiry 
conducted by the Procurator Fiscal, a system 
which adds much to the excitement of the trial 
when for the first time the evidence is officially 
disclosed. ‘This is hardly the place or occasion 
on which to express an opinion as to which 
method best serves the ends of justice ; the argu- 
ments on either side are very evenly balanced, 
and I incline to think that as they are both 
natural growths in their respective countries, no 
attempt should be made, as has been often pro- 
posed, to ingraft foreign elements in either. 

Lord Hannen, who retired from active judicial 
work after the conclusion of the Behring Sea 
arbitration, has been prostrated by a serious 
illness which caused for some days great anxiety 
to his friends ; but there is now little doubt of 
his recovery. The Master of the Rolls too, Lord 
Esher, has been laid aside and will not be able to 
sit on the Court of Appeals at the commence- 
ment of next term. Rumor has been busy with 
announcements of his impending retirement, 
which would place at the disposal of Mr. Glad- 
stone one of our most conspicuous legal offices. 
I should not wonder very much if Lord Esher 
were to take the opportunity of retiring; his 
powers of mind and body are practically unim- 
paired notwithstanding his advanced age, but he 
has enjoyed a protracted and eminent judicial 
career, and he may well long for a respite from 
the daily routine of the bench. 

Judicial honor has yet again been conferred 
upon a distinguished alumnus of Cambridge 
University. Mr. J. W. Bonser, who was senior 
classic in 1870, and afterward a fellow of Christ 
College, has been appointed Chief Justice of 
Ceylon; he has held important colonial office 
before, having been successively Attorney-General 
and Chief Justice of the Straits Settlements. Men 
who have won academic laurels succeed much 
more frequently at the bar than is commonly 
supposed where university fame is vulgarly 
imagined to be much more an impediment than 


an aid to forensic success. 
*x* *K * 
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CURRENT TOPICS. 


PROF. THAYER ON AMERICAN CONSTITUTIONAL 
Law. — Anything from the pen of this well-known 
author and instructor at Harvard University will be 
read with respect, and so we have been very much 
interested in perusing his paper on the above named 
subiect read before the Congress of Jurisprudence 
and Law Reform at Chicago, last August, and now 
published in a pamphlet by Little, Brown and Com- 
pany, of Boston. Mr. Thayer sets out with the in- 
quiry : — 


“ How did our American doctrine, which allows to the 
judiciary the power to declare legislative Acts unconstitu- 
tional, and to treat them as null, come about, and what is 
the true scope of it?” 


As to how it «‘ came about,” Mr. Thayer contents 
himself, substantially, with the folowing theory : — 


“ How came we then to adopt this remarkable practice ? 
Mainly as a natural result of our political experience before 
the War of Independence, — as being colonists, governed 
under written charters of government proceeding from the 
English Crown. The terms and limitations of these char- 
ters, sO many written constitutions, were enforced by 
various means, — by forfeiture of the charters, by Act of 
Parliament, by the direct annulling of legislation by the 
Crown, by judicial proceedings and an ultimate appeal to 
the Privy Council. Our practice was a natural result of 
this; but it was by no means a necessary one. All this 
colonial restraint was only the usual and normal exercise 
of power. An external authority had imposed the terms 
of the charters, the authority of a paramount government, 
fully organized and equipped for every exigency of disobe- 
dience, with a king and legislature and courts of its own. 
The superior right and authority of this government were 
fundamental here, and fully recognized; and it was only a 
usual, orderly, necessary procedure when our own courts 
enforced the same rights that were enforced here by the 
appellate court in England. These charters were in the 
strict sense written /aw. as their restraints upon the 
colonial legislatures were enforced by the English court of 
last resort, so might they be enforced through the colonial 
courts, by disregarding as null what went counter to them.” 


This theory the essayist by no means demonstrates, 
and it seems to us quite undemonstrab’e. Such an 
idea probably never occurred to any court in this 
country. If it had, the power in question would not 








have been so long denied in highly respectable quarters. 
A colonial charter proceeding from the sovereign is 
a very different thing and is very differently inter- 
preted from an Act proceeding from the Legislature. 
One is an institution of government, the other a 
privilege or right under that government. We ven- 
ture to differ from Mr. Thayer, and to aver that a 
charter is wot «« law,” but only an authority to certain 
persons to wake laws and govern themselves by them. 
We doubt that any court ever recorded an opinion 
that this power was derived or derivable from the 
source to which the writer attributes it. But aside 
from this, Mr. Thayer’s essay is of great interest, in the 
purpose to which it is mainly devoted, of showing the 
history and growth of this singular doctrine; and it 
will be instructive and interesting to every student of 
our constitutional history. 


Lawyers’ TooLs. — If our profession is degenerat- 
ing into a trade, as many are apt to believe, it is at 
least a trade provided with extremely convenient 
tools. There has never been a time, certainly for 
half a century, when it was so easy to find out what 
has been decided — not to say, what the law is — as 
the present. We are but expressing a personal obli- 
gation when we refer to some of the present vehicles 
of reporting the judicial decisions. In most of the 
leading States, notably in Massachusetts and New 
York, the official reports are now published with re- 
markable intelligence and promptitude. Then for the 
omnivorous lawyer who will have every case, there is 
the West system of St. Paul, by which all the legal 
news is brought weekly to the practitioner’s eyes, or 
to speak more accurately, probably, to his shelves. 
Then there is the great series of American State 
Reports, which skims the cream of the current de- 
cisions in all the States, and offers the result, with 
most elaborate monographic notes, in comely vol- 
umes, at the rate of some half dozen a year. This 
is a fine enterprise and is nobly prosecuted. It seems 
to us indispensable to a well equipped practitioner. 
And last, but not least, there is the series called 
Lawyer’s Reports Annotated, published at Rochester, 
New York. This is issued in monthly parts. The 
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selection is not so large as and is more eclectic than 
that of the American series, and the annotation is 
rather more specific. The editorial work is admirably 
done, both in selection and in annotation. The last 
half dozen numbers that have reached us contain an 
amazing amount of annotation — nearly every case is 
annotated — and the convenience and accuracy of it 
cannot be over-rated. So if one is forced to be a case- 
lawyer, and that seems to be inevitable now-a-days, 
there is no excuse for his not having + the last case” 
at his fingers’ ends, and for not being intimately ac- 
quiainted with all its ancestors and brethren. In 
preparing two law treatises recently the writer desires 
to express his personal obligation to these sources, 
especially to the last two, which have saved him 
much research and vexation, although they have at 
the same time added to his labor. 


How MAnNy STATES. — The editor of the American 
Law Review has brought his microscope to bear upon 
some recent writings of David Dudley Field and the 
editor of the «* Easy Chair,” in which he discovers 
an appalling and discreditable degree of ignorance on 
the part of those persons concerning the correct 
number of the States of the Union. Mr. Field called 
it forty-two, and the other writer forty. The micro- 
scopist says it is forty-four. Probably Mr. Field was 
genuinely in error, but we can state on the best au- 
thority that the other person was not endeavoring to 
state the number with mathematical precision, but 
spoke of them with an unexpressed ‘‘ more or less,” 
just as he might have spoken of the sixty thousand 
lawyers in those States, although there are probably 
nearer seventy thousand. Even if those writers were 
unpardonably wrong, something must be conceded to 
their distances from the field of State-making, and 
the reviewer's superior knowledge must be attributed 
to his western position, which enables him to get the 
news of such proceedings earlier than the unwise 
men of the East. 


AMERICAN AND ENGLISH LAWYERS. — Mr. A. 
Oakey Hall’s recent comparison of these persons in 
the pages of this magazine has naturally aroused 
some criticism among the English, who seem for 
once to care something for American opinion of 
them. Mr. Hall is perfectly able to take care of 
himself, if he deem it worth while to reply to their 
criticisms, and we shall not volunteer to defend 
him. At the same time, Mr. Hall, as well as our- 
self, can appreciate a good joke at one’s own expense, 
and the ‘* Western Law Times” of Manitoba, which 
is famous for its mild manners, seems to have made 








a palpable hit at Mr. Hall's expense, by quoting an 
account of a recent fracas, in court, at Lynchburgh, 
Virginia, between two prominent lawyers, in which 
one borrowed a knife and stabbed the other and 
‘*slit his face from his mouth to his ear,” and the 
other afterward borrowed a gun and tried to force 
the knife-wielder’s door to shoot him, and both were 
arrested and put under bonds to keep the peace. 
Hereupon the Manitoba editor says :— 


“Mr. Hall will thank us for endeavoring to give a prac- 
tical illustration of the ‘elasticity and general grace of 
movement’ of these ‘most prominent lawyers’ of courtly 
Virginia, as one chopped the other with a knife and pro- 
ceeded to enlarge the scope of his ‘ facial gesture’ by 
slitting his mouth from ear to ear, and the other, scorning 
that silly ‘ monotony and artificiality’ of the English Bar, 
and ‘ fettered only by the innate dignity of a gentleman,’ 
tried to blow holes through his adversary with a gun. 
Yes, Mr. Hall, you have proved your point; we quite agree 
with you that your system -‘tends toward freedom and 
naturainess in thought and speech,’ and, permit us to add, 
action. We appreciate the good qualities of the Bar of 
our neighbors across the line, but Mr. Hall makes a very 
poor trumpeter; he blows too loud.” 


We really wish those. fiery legal lights of the Old 
Dominion would conduct themselves in a more 
courtly fashion, and not ‘give us away” in such a 
humiliating manner. The author of «‘ The English 
and American Bar in Contrast,” in our November 
issue, was more temperate than the hyperborean 
gentlemen, but he betrays the lack of an intimate 
acquaintance with ‘the Bar of this country when he 
speaks of ‘the personal acrimony, the intense jealousy, 
the mortal enmity, which a short acquaintance with 
American lIwyers is sure to bring to light.” 
Nothing but a ‘‘short acquaintance” could make 
such a discovery. The writer, ‘‘ Barrister,” has 
pointed out traits from which the American Bar is 
singularly and absolutely free. Instead of these ex- 
pressions, one should read, ‘the personal good 
nature, the intense admiration, the kindly friend- 
ship,” as much more fitly describing the feeling of 
American lawyers towards one another. A more 
magnanimous and friendly set of men does not exist, 
nor one more noticeably devoid of jealousy and averse 
to personal disputes. Another point at which the 
last named writer is equally in error is that which 
he makes in regard to the ‘*injustice” done in our 
courts ‘*by the law of ‘ variance’ as it now stands, 
and which no longer disgraces our rules of pro- 
cedure”! Possibly this remark is directed towards 
the procedure of Massachusetts — the context would 
seem to imply it — and we are ignorant of the law of 
Massachusetts in this regard; but certainly the old 
penalty of variance was abolished in New York 
almost half a century ago, and as we understand 
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does not prevail in any of the twenty-five other so- 
called «*Code States,” but has disappeared under 
the power of amendment, and indeed, as we also under- 
stand, England copied the New York example in 
the matter of variance, as she has done in respect 
to every other item of modern law reform. ‘+ Fas 
est ab hoste doceri” — translating Hoste mildly. At 
this point we shall leave this ‘‘ pretty quarrel as it 
stands,” merely observing that we do not think Mr. 
Hall was much astray, on the whole. 


LOWELL AND THE Law.— It is probably known 
to very few that James Russell Lowell set out to bea 
lawyer in his youth. His letters just published show 
an amusing fickleness on the subject. He changed 
his mind every few weeks, but finally forsook the law, 
fortunately, for literature. It seems however that he 
retained a taste for law reading, for he says, when 
nearly fifty years old, «*I have been reading State 
Trials, as I always do when cast away. There is 
more nature in them than in all the novels ” — mean- 
ing human nature, probably. He also unearthed a 
queer view of the legal profession in «+ Letters of an 
American Farmer” (1782), by H. St. John Créve- 
ceeur, from which he quotes the following passage to 
Mr. E. L. Godkins : 


“ Lawyers ... are plants that will grow in any soil that 
is cultivated by the hands of others, and when once they 
have taken root, they will extinguish every vegetable that 
grows around them. The fortunes they daily acquire in 
every province from the misfortunes of their fellow citizens 
are surprising. The most ignorant, the most bungling mem- 
ber of that profession, will, if placed in the most obscure 
part of the country, promote litigiousness, and amass more 
wealth than the most opulent farmer with all his toils. 
They have so dexterously interwoven their doctrines and 
quirks with the laws of the land, or rather they are become 
so necessary an evil in their present constitutions, that it 
seems unavoidable and past all remedy. What a pity that 
our forefathers, who happily extinguished so many fatal 
customs, and expunged from their new government so 
many errors and abuses, both religious and civil, did not 
also prevent the introduction of a set of men so dangerous! 
. . . The nature of our laws, and the spirit of freedom, 
which often tends to make us litigious, must necessarily 
throw the greatest part of the property of the colonies into 
the hands of these gentlemen. In another century, the 
law will possess in the North what now the Church pos- 
sesses in Peru and Mexico.” 


That century has considerably more than elapsed, 
and there is no fulfillment of the discouraging proph- 
ecy of this timorous granger. Poor old crank! 
He did not reflect or observe that the liberty of the 
colonies was itself chiefly due to the teachings and 
labors of a few of the incendiary class which he 
decried. 





COMPULSORY PHOTOGRAPHY. —If a man has got 
himself into a situation where the Government insists 
on having his likeness for their «* Rogues’ Gallery,” we 
suppose he is practically bound to sit and has no 
remedy, although it is recorded that this process 
against an American gentleman detained for forgery, 
in Newgate, before conviction, raised a great excite- 
ment in the House of Commons in 1879, and the 
Home Secretary had to explain and apologize. (See 
20 Albany Law Journal, 162.) Professional pho- 
tographers are the most impudent and unreasonable 
folks in the world. They seem to think that the 
human face divine was made for their special behoof, 
and that they have an inalienable right to take «‘snap 
shots” at it, willy nilly, and to expose and sell copies 
for their own pleasure and emolument, and that if 
a person once submits himself to the camera his por- 
trait may be exhibited and sold by them at their 
own pleasure and for their own profit. This of 
course is a vulgar legal error and has been more than 
once denounced by the courts. The most impudent 
member of this craft is apparently an American who 
is thus described roundaboutly in the ‘* Scots’ Law 
Times ” :— 

“A photographer tried to take a picture of a group of 
military officers at a recent reunion at Gettysburg, U.S.A. 
Some of the officers objected to being photographed, but 
the photographer persisted and made himself such a nui- 
sance that somebody overturned his camera. Now he has 
sued Generals Sickles and Butterfield, who were in the 
party, for $10,000 to compensate for injury to his camera 
and loss of profits on the pictures he would have sold had 
his negative not been broken. The suit involves the right 
to take anyone’s picture against his will and in defiance of 
protest, and the extent to which the proposed victim may 
go in resisting the camera fiend. It seems as though one 


| ought to be able to say whether he will be taken or not, 


and to have 
process.” 


considerable right of resistance to this 


We do not quite know whether our contemporary 
intends some puns in the last sentence. The pre- 
sumption is against it, but at all events the offence 
seems to be committed. We may be set down 
among the ‘ anti-snappers.” 


LITERARY LAWYERS.— Quite a number of ‘* lit- 
erry fellers” have been cropping out among the 
lawyers of late, and naturally some are of Boston. 
Mr. Frederic J. Stimson has been aggravating his 
early offences of this description by some new short 
ventures, original and entertaining. Mr. Robert 
Grant has been elected (or appointed) probate judge 
on account, or in spite, of his pleasant literary writ- 
ings. Mr. John C. Ropes, after having published an 
excellent review of Napoleon’s career under the title 
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«« The First Napoleon,” has recently given out a very 
admirable review of the Waterloo Campaign — de- 
cidedly the most comprehensible, candid and readable 
of the multitude of works on this vexed topic. Then 
in England there is Mr. William O’Connor Morris, a 
barrister, as he discloses, who has recently written 
the fairest and most interesting short life of the great 
Napoleon, a book which is a number of the ‘+ Hero 
Series ” of Messrs. Putnam’s Sons of New York. To 
the lawyers who admire this greatest soldier and ad- 
ministrator since Caesar — and they are legion — we 
commend these books by Mr. Ropes and Mr. Morris. 
It is not a little extraordinary that this most can- 
did and unpartisan estimate of Napoleon, by Mr. 
Morris, should come from the pen of an Englishman. 
(By the way, ‘* The Easy Chair” finds a new and 
excellent grievance against the English on account of 
their despicable treatment of their great enemy, dis- 
closed in the diary of the officer of the «* Northum- 
berland,” descriptive of Napoleon’s removal to St. 
Helena, now published in «* The Century ” magazine. 
These thrifty shopkeepers actually picked their pris- 
oner’s pockets of 4,000 gold Napoleons, $16,000, and 
«covered them into” the national treasury !) 

Then to come to another great soldier, portrayed 
by a lawyer, we have ‘* The Trial of Sir John Fal- 
staff,” by Mr. A. M. F. Randolph, reporter of the 
Kansas Supreme Court. This is very ingenious and 
entertaining —‘‘ an admirable piece of work.” 





We have all seen it, especially in the newly elected. 
There are some well deserved jibes at Mr. Ignis 
Fatuus Donnelly. There is much merriment at the 
expense of «* Christian Science” and of homceopathy. 
We do not sympathize with Jack’s satire on the latter, 
although we enjoy it, but we heartily agree that «if 
all the shimble-shamble stuff set down in the phar- 
macopeeia could be thrown into the sea, *twould be 


| all the better for mankind, and all the worse for the 


| and Silence 


fishes.” The characterization of Justices Shailow 
is admirable. These names would fit 


some judges of our own day, would they not?— 


| judges who expose their shallowness by not being able 
| to be silent, and others who are silent because they 
| have a suspicion that they are shallow. 


That is a mad bit of mirth toward the close, 
where the reporter charges Pistol, in his speech on 


| going to the wars, with an interpolation concerning 


certain domestic precautions which the Crusaders 


| were wont to observe, the visible symbols of which 
| are preserved in the Cluny Museum at Paris and the 


ancient tower at Nuremberg —a_ passage which 


| sounds more like the «‘Albany Law Journal” upon a 
| certain time than like Shakespeare. 


We turn over Mr. Randolph’s report to the legal 


| profession in confidence that they will thank him for 
| his wonderful discovery and report, and us for calling 


One | 


would think that the reporter had been sitting up o’ | 
nights with the redoubtable and inimitable Jack, so | 
deep has he dived into his soul and so thoroughly | 


comprehended his ‘antic disposition.” 
part the book is made up out of the Shakespearian 
elements and language, and where it is not, the re- 


In great | 


porter has expressed himself as Jack and his comrades | 


assuredly would have done. The vrazsemblance is 
acute and deceptive on the whole, although we must 
be allowed to utter a critical protest against the mi- 


their attention to it. It has enabled this Chair to 
to take on some delightful hours of unwonted ease. 


NOTES OF CASES. 


HAWKERS AND PEDDLERS. In Hewson v. In- 
habitants of Township of Englewood, in the Supreme 
Court of New Jersey, the facts were as follows: R., a 


merchant dealing in groceries in the city of New 


gration of the descendants of Justice Shallow to this | 


new world, and especially to the western part of it — 
if Kansas is western. Here was discovered the 
manuscript record of this novel trial so felicitously 
reported by Mr. Randolph. Sir Jack was put on trial 
at the Boar’s Head, in Eastcheap, it seems, before 


| the ordinance. 


Justices Shallow and Silence, with Slender as amicus | 


curt, on the charge of being a tavern haunter, vaga- 
bond, robber, etc. Sir Hugh Evans was chaplain 
and clerk. Fang was sheriff. Among the witnesses 
Mistress Quickly was chief, but Jack «* horsesheded ” 
her after his old seductive fashion. But we must not 
‘«give away” the story. The little book is full of 
riotous fun which must make the sides of the gentle 
Will to shake. Occasionally there is an excellent 
phrase — what could be more exquisite than «that 
aloofness of manner which marks most judges”? 


| Orange, 50 N.J. Law, 389; Sternweis v. Stilsing, 52 N.J. 


York, where for years he has kept a store, with a 
stock of groceries, from which he supplies his 
customers, employed the relator to drive his wagon 
to his customers in Englewood, and take their orders, 
and afterwards deliver the goods ordered. The 
relator did not sell or deliver goods in any other way, 
and neither he nor R. had a license, as required by 
Held, That the relator was not a 
hawker, peddler, or itinerant vendor, within the 
meaning of our statute. The Court said: 


“The only question presented by the case is whether 
Hewson was a hawker, peddler or itinerant vendor of mer- 
chandise. No discrimination can be made between the 
merchant whose store is in New York City and one whose 
business house is in Englewood Township. Under like 
circumstances, the same rule applies to both (Morgan v. 


Bouvier defines ‘a ‘hawker’ to be a person 


Law, 517). a 
e is one 


going from place to place with goods to sell. 
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who carries his merchandise with ‘him, and disposes of and 
delivers it as he travels. A peddler is one who travels 
about with merchandise for the purpose of selling it; but 
a person in the service of a resident business establishment, 
who goes about the city carrying samples of goods kept for 
sale by his employer, and solicits orders to be filled by his 
employer, is not a peddler, and is not subject to punish- 
ment as a peddler, under a city ordinance requiring ped- 
dlers to take out licenses (City of Davenport v. Rice, 75 
Iowa, 74). A commercial traveler, who simply exhibits 
samples of goods kept for sale by his principal, and takes 
orders for such goods, to be delivered by his principal, to 
whom payment is to be made, is not a peddler (City of 
Kansas v. Collins, 34 Kan. 434). The Supreme Court of 
Illinois held in Emmos z. City of Lewistown (122 IIl. 380; 
22 Am. St. Rep. §40), that a book canvasser, who solicits 
subscriptions for books for future delivery, is not a peddler, 
and cannot be required to take license, under authority 
given to the town to license hawkers and peddlers. One 
who goes about a village, conveying samples and taking 
orders for a non-resident firm, is not a hawker or peddler 
(Supreme Court of Illinois, in Village of Cerro Gordo v. 
Rawlings, 25 N. E. Rep. 4006). A person who has a store, 
and travels through the adjoining country, soliciting orders, 
which he afterwards fills, is not a peddler, within the 
meaning of the statute prohibiting sales without a license 
by a hawker, peddler, or traveling merchant (Supreme 
Court of Pennsylvania, in Com. v. Eichenburg, 21 Atl. Rep. 
258). The rule to be drawn from the reported cases is, 








that to subject a person to the penalties denounced against | 
unlicensed hawkers, peddlers and itinerant vendors of | 
merchandise, it must be shown that he carries his goods | 
with him for sale, or has them sent from place to place, and | 


disposes of them as he travels. That, in my judgment, is 
necessary to constitute a hawker, peddler or itinerant ven- 
dor, within the meaning of our statute. In Com. v. Ober, 


12 Cush. 493, Chief Justice Shaw said, that to bring the | 
acts of the defendant within the prohibition of the statute, | 


there must be the essential characteristics of carrying goods 
about for sale, offering them to purchasers, fixing the prices, 
or receiving payment.” 

This decision is sustained by Ex parte Taylor, 58 
Miss. 498; 38 Am. Rep. 336, and in Higgins v. 
Rinker, 47 Tex. 402, it was held essential to a 
««peddler” that he carry his goods about with him. 
But in Graffty v. City of Rushville, 107 Ind. 502; 57 
Am. Rep. 128, it was held that one who goes about 
from house to house soliciting orders for the purchase 
of goods to be delivered in the future, is a «* hawker 
or peddler.” See note, 57 Am. Rep. 136. 


ASSAULT BY MILKMAN. — That case of the milk- 
man who entered his customer’s bedroom and woke 
him up to dun him for a milk bill, which has been 
so much quoted in the newspapers, is Richmond v. 
Fiske, in the Massachusetts Supreme Court, in 
October last. The following was the agreed state- 
ment of facts :— 


“ Plaintiff was in the rightful possession of a tenement 
on the second floor of No. 152 Hancock Street, Spring- 
field. His tenement was reached by a flight of stairs, at 
the head of which was a door opening into’a hall twelve 
or fifteen feet long, at one end of which a door opened 
into the kitchen, and at the other end a door opened into 
plaintiff's sleeping room. The hallway was part of the 
plaintiff's premises, and the outer entrance was about 
midway of its length. Defendant was a milkman, in the 
employ of the Springfield Milk Association, and he de- 
livered milk to plaintiff at an early hour every morning. 
The hall and kitchen doors were left unlocked, so that 
defendant could enter, and leave the milk in the kitchen. 
For some time prior to the act complained of, defendant 
had, with plaintiff's permission, occasionally entered 
plaintiffs sleeping room, through the door from the hall, 
for the purpose of collecting the milk bills. Prior to the 
alleged trespass, plaintiff had forbidden defendant entering 
the sleeping room any more, and requested him to keep 
out. On the morning in question, after a night of suffer- 
ing from sick headache, the plaintiff had dropped off into 
sleep, when defendant, entering the sleeping room from 
the hall, after having left the milk in the kitchen as usual, 
and finding plaintiff asleep, took hold of his arm and 
shoulders, and used sufficient force to awaken the plaintiff 
for the purpose of presenting a milk bill. If upon these 
facts defendant was guilty of a trespass, as alleged, plain- 
tiff is to be awarded such sum for damages as to the Court 
shall seem just: otherwise, judgment is to be for defend- 
ant.” 


The Court said :— 


“The declaration contains two counts—one for an 
assault and battery upon the plaintiff, and the other for 
forcibly entering the plaintiff's close. The agreed facts 
show that the defendant entered the plaintiff's close by 
his permission. The fact that after the defendant entered, 
by permission, through the outer door into the hall, he 
went, against the commands of the plaintiff, into the plain- 
tift’s sleeping room, does not constitute a trespass upon 
the close (Smith v. Pierce, 110 Mass. 35). But the facts 


| show atrespass upon the person of the plaintiff (Com. vz. 





Clark, 2 Metc. Mass. 23). On the facts agreed, it must 
be taken that the defendant, against the express commands 
of the plaintiff, entered the plaintiff's sleeping room, and 
‘took hold of his arm and shoulders, and used sufficient 
force to awaken the plaintiff, for the purpose of presenting 
a milk bill.’ If there were any circumstances which would 
justify this, they do not appear in the agreed statement of 
facts. Although the trespass is slight, the damages are not 
necessarily nominal, and they should be left to be assessed 
by the Superior Court. The judgment should be reversed, 


| and, in accordance with the agreed statement, the plaintiffs 





damages should be assessed under the first count.” 


NEGLIGENCE — CONTRIBUTORY — RIDING IN SHOW 
Car. — In Blake v. Burlington, C. R. & N. R. Co., 
Iowa Supreme Court (21 Lawy. Rep. Ann. 559), it 
was held that a member of a theatrical troupe, riding 
in the:show car, does not, asa matter of law, assume ; 
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the hazard of the journey — especially where it is not 
shown that the car was not a safe one to ride in or 
that he had been forbidden to ride there, but there 
was some evidence that his employment required him 
to ride there. The Court said: 


“It is contended by counsel for appellant that plaintiff 
ought not to recover, because he voluntarily left the pas- 
senger coach for his own pleasure, and knowingly assumed 
a more hazardous place on the train, and by that act di- 
rectly contributed to his death. The facts of this case do 
not, in our opinion, bring it within the rule of the cases 
cited by counsel. In Baltimore & P. R. Co. v. Jones, 95 
U. S. 439, the injured party was riding on the pilot of the 
locomotive when he was injured. In other cases the pas- 
senger was riding upon platforms of cars, or riding on the 
foot-board in front of an engine. In Jacobus v. St. Paul 
& C. R. Co., 20 Minn, 125, 18 Am. Rep. 360, it was held 
that where a passenger was riding in a baggage car he 
might recover for an injury sustained while in that position 
if he was there with the knowledge of the conductor of the 
train, and without any attempt of the conductor to enforce 
a rule requiring passengers: not to ride in baggage cars. In 
Dunn v. Grand Trunk R. Co., 58 Me. 187, 4 Am. Rep. 267, 
plaintiff was riding in the ‘saloon car’ of a freight train, 
where the conductor permitted him to remain, and collected 
his fare. It was held that recovery might be had for an 
injury sustained by reason of the company’s negligence, 
See also Creed v. Pennsylvania R. Co., 86 Pa. 139, 27 Am. 
Rep. 693, where recovery was held in a case where, with 
the knowledge and acquiescence of the conductor, a pas- 
senger was permitted to ride in a caboose, which was for 
the exclusive use of the train hands. It is not necessary to 
further consider the case. Under the evidence the jury might 
well find that the deceased was in the direct line of his 
duty in riding in the show car, and that he was allowed to 
remain there without any effort on the part of the conductor 
to induce him to return to a passenger coach; and not only 
this, but as the evidence is now presented, it cannot be said 
as matter of law that riding in the show car was attended 
with any known hazard.” 


TRIAL BY JuRY.—They seem still to idealize 
trial by jury down in Alabama. In the late case of 
Western Railway v. Mutch, 21 L. R. A. 316, the 
Chief Justice said :— 


“Trial by jury is a bulwark of American, as it has long 
been of English, freedom. It wisely divides the responsi- 
bility of determinative adjudication, of punitive adminis- 
tration, between the judge, trained in the wisdom and 
intricacies of the law, and twelve men chosen from the 
common walks of nonprofessional life; chosen for their 
sound judgment and stern impartiality. The one declares 
the rules of law applicable to the issue or issues formed, in 
the light of the testimony adduced; the other weighs the 
testimony, determines what facts it proves, and, moulded 
by the law as declared by the court, renders its verdict, 
In the jury box, and under the oath the jurors have 








solemnly sworn on the holy evangelists of Almighty God, 
there is no room for friendship, partiality, or prejudice; 
no permissible discrimination between friends and enemies, 
between the rich and the poor, between corporations and 
natural persons, The ancients painted the Goddess of 
Justice as blindfolded, and jurors must be blind to the 
personal consequences of the verdicts they render. If the 
testimony convinces their judgments of the existence of 
certain facts, they must be blind to the consequences which 
result from those facts. A wish that it were otherwise 
furnishes no excuse for deciding against their convictions. 
Justice thus administered commands the approbation of 
heaven and earth alike: and a verdict thus rendered meets 
all the requirements of the juror’s oath, in the fullest 
sense of the word, —a true expression of the convictions 
fixed on the minds of the jury by the testimony.” 


This was the ideal. The practical seems some- 
what different, for the court reversed the judgment 
because ‘* the verdict of the jury was so palpably 
against the evidence.” °*Twas ever thus in railroad 
The «+ bulwark” does not serve the purpose 
of ‘+ stern impartiality.” 


cases. 


CONTRACT — HUSBAND FOR WIFE — SPECIAL 
OwNERSHIP.— In Jacksonville, St. A. & H. R. Co. 
v. Mitchell, Florida Supreme Court (21 Lawy. Am. 
Rep. 487), it was held that where husband and wife 
are traveling together over a railway and the husband 
purchases the tickets for himself and wife, and has 
his own and wife’s baggage checked to the point of 
their destination, himself receiving the checks, and 
the railway company loses or fails to deliver the trunk 
of the wife, containing her wearing apparel and that 
of her child, the husband can, in his own name 
alone, without joining his wife, maintain an action 
for damages therefor, and that a recovery by the hus- 
band is a complete bar to any subsequent suit upon 
the same cause of action by the wife. The Court 
said : — 

“In such case where there is a special property in the 
goods to be carried resting in one, although the general 
property therein rests in another, such special ownership 
therein is sufficient to warrant the former in maintaining a 
suit in his own name alone for the redress of a violated con- 
tract made with him to carry and deliver such goods, Denver, 
S. P. & P. R. Co. v. Frame, 6 Colo. 382; Freeman v. Birch, 
3 Q. B. 835; Blanchard v. Page, 8 Gray 281; Dunlop v. 
Lambert, 6 Clark & F. 600; Great Western R. Co. v. 
McComas, 33 Ill. 185. And a recovery had in such case 
by the person having such special ownership will be a com- 
plete bar to any subsequent suit upon the same cause of 
action that may be instituted by the person having the 
general property in the goods lost. Green v. Clark, 13 
Barb. 57; Great Western R. Co. v. McComas, and Denver, 
S. P. & P. R. Co. v. Frame, supra; Owners of Steamboat 
‘Farmer’ v. McCraw, 26 Ala. 189. 
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THE GREEN BAG. 


To the Editor of “The Green Bag.” 

DeaR Sir: — The following extract is from 
the “ Answers to Correspondents ”’ column of the 
evening edition of the “ New York World,” of 
recent date :— 


“A. M.—It is not illegal for cousins to marry in 
this State. Until May 6 of this year an uncle could 
marry a niece and an aunt'a nephew. A girl is of 
age at twenty-one, and not an hour before, in any 
State of this Union, or zz any country of Europe 
outside of Africa. Her age for marriage in the State 
of New York is twelve yeats. At that age she may 
marry without her parents’ consent. A girl never 
has to ask her parents’ consent for-her marriage. As 
soon as she is of marriageable age, which is twelve 
years, she has the right to marry whomsoever she 
pleases. But a man has no right to marry her while 
she is under sixteen, unless he pays the parent what- 
ever sum may be demanded. The theory of the law 
is that the daughter is to be sold by the parent, and 
that it is grand larceny to marry one without first 
buying her from the parent. After sixteen she gets 
tough, and if not sold before that time the parent can 
only recover for loss of services.” 

The fact that persons act on such “legal 
opinion and advice” may partly account for the 
crowded condition of our New York courts. 

Yours, Xc., 


-- eo 


LEGAL ANTIQUITIES. 


In the reign of George III. a Bill was intro- 
duced into the House of Commons for the im- 


provement of the Metropolitan Watch. In this 
Bill there was originally a clause by which it was 


enacted that the watchmen should be compelled | 
| do with giving that school its great popularity. 


fo sleep Auring the day. 


contributions of 


RECENT DEATHS 


Tue death on December 26 of Hon. HENry W. 
PAINE, in his eighty-fourth year, removes from us 
one of the last distinguished associates at the bar 
of Webster, Choate and Sumner. 

Mr. Paine was born in Winslow, Mé., August 
30, 1810; he was graduated from Waterville 
College (now Colby University) with the class of 
1830, and after completing his course at the 
Harvard Law School, he was admitted to the bar 
and began the practice of his profession at Hallo- 
well, Me., in 1834. In 1836, 1837 and 1853 he 
represented that town in the Maine Legislature, 
and during this time he was for five years the 
attorney for Kennebec County. His career as a 
great lawyer did not begin until he came to 
Boston in 1854, where he at once took rank 
among the leaders of his profession—a rank 
which never diminished until, the recognized 
and undisputed leader of the Suffolk County bar, 
he gave up the active practice of his profession 
somewhere about 1880 or 1881. His retirement 
was due to his failing health and an infirmity of 
increasing deafness. In 1854 he received the 
degree of LL.D. from Colby University. 

It is probable that his early and constant 
application to study impaired his health. He 
had shared but little in the sports of childhood 
or in the exercises of youth. His college days 
and nights were given to study, and as athletic 
sports formed no part of the curriculum in those 
days, but little time was devoted to that branch 
of education. He was originally possessed of an 
iron constitution and a vigorous physique. No 
recreation, no vacation, and incessant, unremit- 
ting toil made up the history of those busy years. 
For some time after his retirement from active 
practice he attended to his office business, but 
for the last two or three years he gave this up. 

From 1872 to 1883 he was the lecturer in the 
Law School of Boston University on the “ Law of 
Real Property,’’ and his personality had much to 
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FACETIZ. 


Mr. Justice BurrouGH’s mode of illustration 
was remarkably quaint. He once began an 
address to the jury in this manner : — 


««Gentleman, you have been told that the first is 
a consequential issue; now perhaps you don’t know 
what a consequential issue means; but I dare say 
you understand ninepins. Well, then, if you de- 
liver your bowl so as to strike the front pin in 


a particular direction, down go the rest; just so it | 


is with these counts; knock down the first and all 
the rest will go to the ground; that’s what we call 
a consequential issue.” 


THE following is a literal copy of an indorse- 
ment on the back of a warrant returned by a 
Michigan constable :— 


«I do hereby sertify that I arrested the within 
wiles as | am directed, and Should have taken the 
horses, but they ware with held from me by warren 
wiles and Biger Wiles by fisical Strength, and the 
defendant Biger Wiles was taken from me by a writ 
of Habo Scorbous. 

Cons Table.” 


Ir is sometimes queried whether it would not 
save time and answer the ends of justice equally 
well, to do away with all argument to the jury. 
It might do occasionally, but the following in- 
stance shows that it is not always safe : — 

«*T once had a case,” said a member of the bar, 


against a man in the country, which was as clear as 
daylight in my favor —the fellow had not even a 


shadow of defense for refusing to pay his debt — but | 


by the cunning of his lawyer, he had continued to 
avoid coming to trial for about two years, in hopes 
that he might worry me into a compromise. At 
last the case was called, late in the term and late 
in a hot day, the court and jury tired and impatient. 
I stated the facts, produced the evidence, which was 
all on my side; the judge asked the counsel whether 


they wished to argue the case, stating that he hardly | 


thought it necessary in so plaina matter. The lawyers 
agreed to submit it without argument; the jury 


went out and immediately returned with a verdict | 
As soon as the court adjourned | 


for the defendent. 
I sought the foreman of the jury, a worthy but not 


name of common sense, they came to render such 
a verdict. 
«« « Why you see,’ said he, ‘ we didn’t think much 





| originally desired. 
| still be found not useless as the germ of a better 
| treatise, it is submitted to the candor of a lib- 


very brilliant man, and asked him how, in the | had a prejudice against him. 


| you?”’ inquired the lawyer. 
_ am all right, but I want to challenge de judge.” 





of the lawyer against you, and it wasn’t strange he 
didn’t have nothing to say; but, Squire, the fact 
is, we thought you was about one of the smartest 
lawyers in the country, and if you couldn't find 
nothing to say on your side, it must be a pretty 
hard case, and so we had to go against you!” 


LecaL authorities were not much used and 
very lightly esteemed in “ the West”’ a few years 
ago. Dan Wilson, who resided not many miles 
from the western bank of the Father of Waters, 


| was a sharp lawyer, more noted for wit than 
| wisdom, for tongue than talent. 
| a case before a justice of the peace, and the 
| Opposing counsel had cited “Greenleaf on Evi- 
| dence” so decidedly against him that a bold 


He was trying 


push must be made, or all was lost for him and 
his client. Squire Wells sat down after making 
the quotation, satisfied that the justice would do 
justice in the premises. Dan asked him for 


| the book, opened it, rose, and, with a look of 


solemn surprise, said he was amazed that so good 
a lawyer as Mr. Wells should bring such a book 
as that into court. ‘ Why,” said he, “the 
author himself never thought of its being used 
for authority in any case. Just hear what he 
says in the preface: ‘Doubtless a happier 
selection of these principles might be made, and 
the work might have been much better executed 
by another hand. For, now it is finished, I 
find it but an approximation towards what was 
But in the hope that it may 


eral profession.’ Now,’’ continued Dan, “an 
author who admits that his work is as bad as 
this, certainly never expected it to be brought 
into court to govern the opinions of a gentle- 
man who has sat on the bench, as your Honor 
has, for eighteen months.” 

The justice was perfectly satisfied. He ruled 
the “authority”? out as of no account whatever, 
and gave his judgment for Dan and his client. 


An old negro being on trial, his lawyer chal- 
lenged a number of the jury who, his client said, 
“Are there any 
more jurymen who have a prejudice against 
“No, sah, de jury 
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NOTES. 


A CurnaMaNn thus describes a trial in our 
Courts : “ One man is silent, another talks all the 
time, and twelve wise men condemn the man 
who has not said a word.” 


A curious and interesting case has recently 
been decided at the Aberdeen Police Court 
under the Prevention of Cruelty to Animals 
(Scotland). Act, 1850, which has already ac- 
quired a somewhat equivocal reputation south of 
the Tweed. The Rev. James Littman, Rabbi of 
the Jewish Synagogue in Aberdeen, and Mr. 
Alexander Zamek, a member of the same persua- 
sion, were charged with having slaughtered a 
bullock with unnecessary cruelty in contravention 
of the Scotch statute. The public are already 
sufficiently familiar with the ordinary modus 
operandi in slaughter, however, to render any 

escription of it here superfluous ; and it will be 
enough to say that the Jewish method differs 
from it chiefly in this respect : that the Christian 
process of stunning the animal about to be killed 
before the actual killing takes place, is in the 
Jewish practice dispensed with. The questions 
raised by the present case were in substance two ; 
viz., whether Mr. Littman (for Mr. Zamek seems 
to have taken no active part in the proceedings) 
had slaughtered the bullock in such an unskilful 
manner as to bring himself within the danger of 
the law, and whether, even if he had not done so, 
the mere act of slaughtering in the Jewish fashion 
amounted to cruelty under the statute. On the 
first of these issues, the presiding magistrate 
pronounced that judgment of “not proven’”’ by 
which the law of Scotland (in our opinion with 
very questionable propriety) at once gives an 
accused person “the benefit of the doubt” and 
relieves the Scotch courts from the obligation of 
declaring a person, of whose innocence they are 
not assured, “not guilty.” The evidence on the 
personal charges against Mr. Littman was, of 
of course, conflicting. On the one hand it was 
alleged by the witnesses for the prosecution that 
there was an undue delay in the performance of 
the operation, that the ropes with which the 
bullock was strapped down were unsuitable for 
the purpose, and that the animal was “an un- 
conscionable time in dying.” On the other 
hand, these allegations were positively denied by 
the witnesses for the defence, and a strong prima 





| of “ cruelty 


facie case was made out in Mr. Littman’s favor 
by evidence that he was a qualified and certifi- 
cated “slaughterer’’ of long standing. Under 
these circumstances he was clearly entitled to 
have the charge against him dismissed as “ not 
proven,” if the magistrate did not feel able to 
acquit him altogether. On the second issue, 
whether slaughtering according to the Jewish 
ritual was in itself legal “cruelty,” no direct de- 
cision seems to have been given, unless we may 
infer that the magistrate was prepared to answer 
this question in the negative from the acquittal 
of Mr. Zamek as “ not guilty” and the dismissal 
of the charge against Mr. Littman as “not 
proven,” for if the Jewish method of slaughtering 
cattle was fer se an offence against the statute, 
the proved, and indeed admitted fact that Mr. 
Littman had used it and Mr. Zamek had been 
present consenting to its use, would, we should 
have imagined, have rendered them both liable 
to conviction. If this was the magistrate’s view, 
we think that on the evidence, and in the present 
state of the law, it was the right one. There can 
be no doubt that the ordinary process of stunning 
cattle is not always accomplished by a single or 
even a double blow; and the long training 
through which it was proved that Jewish Rabbis 
pass as a preparation for the work of slaughtering 
creates a strong presumption that they will per- 
form their sacrificial duties with skill and humanity 
alike. The solicitor for the accused, however, 
appears to have contended that “ wanton 
cruelty” alone will justify a conviction under 
the Scotch law. The Prevention of Cruelty to 
Animals (Scotland) Act has already received 
such startling interpretation in the “ dishorning ”’ 
and “cock fighting’’ cases, that we hesitate to 
pronounce any decided opinion as to what pos- 
sibilities of extraordinary construction may yet 
be involved in it. But when any infliction of 
pain which was unnecessary was ipso facto held to 
be ‘wanton,’ we should regret extremely to find 
the doctrine apparently contended for in this 
case receiving judicial sanction. ‘The fact, how- 
ever, that this point has been seriously raised in 
the Aberdeen case may perhaps have the bene- 
ficial result of directing the attention of the 
British Legislature to the need for the passing of 
a Prevention of Cruelty to Animals Act for the 
whole Kingdom in order that the legal meaning 
” may not depend upon latitude. 
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LITERARY NOTES. 


THE February number of HARPER’S MAGAZINE is 
filled with entertaining matter. Nine illustrated ar- 
ticles first claim attention, the most important being 
‘*Lord Byron and the Greek Patriots,” by Rev. 
Henry Hayman, D.D. ; ‘Great American Industries. 
X. A Bar of Iron,” by R. R. Bowker; «*In the 
Sierra Madre with the Punchers,” by Frederic Rem- 
ington. Among the short stories, ‘*A  Trans- 
planted Boy.” by Constance Fenimore Woolson, will 
be read with especial interest at this time. 


THE ARENA for February is a magnificent mid- 
winter issue, containing 164 pages. Among the 
contributors are Rev. M. J. Savage, Rev. Washing- 
ton Gladden, D.D., Heinrich Hensoldt, Ph.D., 
Congressman John Davis, Stinson Jarvis, Rabbi 
Solomon Schindler, Helen Campbell, and Rev. 
Hiram Vrooman. The Editor contributes two im- 
portant papers: one dealing with uninvited poverty, 
the other an argument against medical monopoly. A 
striking feature, is a Symposium by six well known 
American women on * Rational Dress for Women.” 
This Symposium is profusely illustrated. The pub- 
lishers announce that hereafter THE ARENA will 
contain 144 pages, making it the largest monthly 
Review published. 


FEBRUARY being the birth-month of Lincoln and 
Washington, the February number of the CENTURY 
contains material relating to both. It presents two 
heretofore unpublished portraits of Washington, one 
a newly discovered miniature by Ramage, made in 
October, 1789, and the other a portrait in black-silk 
embroidery on a white-silk ground by Rowlinda, 
daughter of James Sharpless, the English artist. 
These two portraits are substantial additions to the 
pictorial biography of the first President. The 
Lincoln material consists of an essay by the Rev. 
John Coleman Adams on * Lincoln’s Place in 
History,” and the true story of ‘+ Lincoln’s Gettys- 
burg Address” by John G. Nicolay, his private 
secretary, the latter being accompanied by a repro- 
duction of an attractive photograph of Lincoln, which, 
being from an unretouched negative, makes faithful 
record of the lines of his face. Mr. Nicolay compares 
the different versions of the Gettysburg Address, and 
accounts for their variations, and there is a fac-simile, 
made for the first time, of the original manuscript. 
There is also an ** Open Letter” from Major W. H. 
Lambert dealing with the same topic, and one on 
‘¢ Lincoln as an Advocate.” 

The other contents of this number are of unusual 
interest. 





| in all of its departments. 





In the February ATLANTIC, Hon. Henry L. Dawes 
gives some very interesting ‘* Recollections of Stan- 
ton under Lincoln,” and Oliver Wendell Holmes 
pays a graceful poetical tribute to Francis Parkman. 
The feature of the number is contributed by Margaret 
Deland, Walter Mitchell, and Charles Egbert Crad- 
dock; while the more solid reading matter comes 
from J. C. Bancroft Davis, B. J. Lang, Horace E. 
Scudder, and H. C. Merwin. 


THE CENTURY Co., 33 East 17th St., New York, 
have just issued «* Pudd’nhead Wilson’s Calendar for 
1894,” containing humorous extracts from Mark 
Twain’s latest story, ‘*Pudd’nhead Wilson,” now 
appearing in the CENTURY. They offer to send a 
copy of the calendar free to any one who will inclose 
them a stamp to pay postage. 


THE COSMOPOLITAN for February introduces a 
famous European author to its readers — Valdés of 
Madrid, and the artist Marald, of Paris, well known 
as a French illustrator. A profusely illustrated article 
on the designing and building of a war-ship appeals 
to the interest taken by all in the new navy, and a 
thrilling description of a naval combat under the 
significant title: «* The Melobanand the Pentheroy ” 
describes, after the manner of the Battle of Dorking, 
a possible sea-fight, the outcome of which is watched 
by the entire naval world. Elaine Goodale has some 
interesting information of Indian Wars and Warriors. 
T. C. Crawford, the Washington correspondent, gives 
the first half of a startling story, under the title of 
‘* The Disappearance Syndicate.” 


THE REVIEW OF Reviews for February is strong 
In the ** Progress of the 
World ” the important political, social and industrial 


| events of the month are reviewed and their signifi- 
| cance clearly and frankly set forth. This department 


alone contains fifty timely illustrations, chiefly por- 
traits of well-known men and women. Among the por- 
traits are those of William L. Wilson, of West Vir- 
ginia; Charles F. Crisp, of Georgia; Thomas B. 
Reed, of Maine; and Julius C. Burrows, of Michigan. 


BOOK NOTICES. 
LAW. 

GENERAL DIGEST OF THE DECISIONS OF THE PRIN- 
cIpAL COURTS IN THE UNITED STATES, ENGLAND 
AND CanaDA. Refers to all reports, official and 
unofficial, first published during the year end- 
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ing September, 1893. ANNUAL, BEING VOLUME | A Law Dicrionary AND GLossary. Primarily 


VIII. oF THE SERIES. _Lawyer’s Co-operative 
Publishing Company, Rochester, N.Y., 1893. 
Law sheep. $6.00. 


The publishers claim this to be the dest digest 
offered to the profession, and it is undoubtedly 
worthy of great praise. Certainly great care has 
beentaken in its 
ably met the numerous tests to which we have 
subjected it. 


possible by carefully combining propositions which 
are identical, instead of making superfluous repeti- 
tions of them. Every subject of importance is out- 
lined at its beginning by an index which fully shows 
all its contents, even to minute subdivisions. With 
this digest for a guide, no lawyer can fail to find 
the law upon any desired subject. 


THE AMERICAN STATE REpoRTS, containing the 
cases of general value and authority decided 
in the court of last resort of the several states. 


Selected, reported and annotated by A. C. | 


FREEMAN. Vol. XXXIII. 
Co., San Francisco, 
$4.00 net. 


Bancroft, Whitney 
1893. Law _ sheep. 


This volume is made up of selections from the 
reports of Alabama, California, Illinois, Kansas, 
Missouri, Montana, Nebraska, New Jersey, New 
York, North Dakota, Pennsylvania, Rhode Island, 
Vermont and Wisconsin. The annotations are as 
full and valuable as usual, and the selection of cases 
evidences good judgment and discrimination. 


A TREATISE ON THE MEDICAL JURISPRUDENCE OF 


INSANITY. 
thew 
sheep. 


By Epwarp C. Mann, M.D. Mat- 
Bender, Albany, N.Y., 1893. Law 
$4.00 nev. 


In these days when a plea of insanity is the city 
of refuge for most of those who fall within the 
clutches of the law, the question of mental responsi- 
bility becomes one of the most important with which 
the legal profession has to deal. In this volume 
Dr. Mann discusses the phenomena of insanity in 
its various forms, and sets forth with clearness the 
effect of mental disease on the power of the mind. 
The capacity and incapacity for the management of 
affairs is strongly dwelt upon, and the duties of 
medical witnesses are carefully considered. The 
treatise is a valuable addition to medico-legal 
literature, and should be of great use and assistance 
to both the Bench and Bar. 





preparation, and it has admir- | 
| the words and phrases in the books of law. 
The classification is excellent, and the | 
bulk of the book has been kept down so far as | 
| found to meet all requirements. 








for the use of students, but adapted also to the 

use of the profession at large. By J. KENDRICK 

Kinney. Callaghan & Co., 1893. Lawsheep. 

$5.00. 

In this volume the author has successfully accom- 
plished his purpose to give with brevity, but with 
precision and reasonable fullness, the meanings of 
As a 
dictionary of legal words and terms it is as good as 
any we have seen, and for ordinary reference will be 
We commend it to 
the profession as well as to students. 


History OF THE ENGLISH LANDED INTERESTs, Its 
Customs Laws and Agriculture (Modern Peri- 
od). By Russert M. Garnier, B. A., MacMil- 
lan & Co., New York, 1893. 


In a previous volume Mr. Garnier has given an 
interesting account of the early customs, laws and 
agriculture of the English landed interest, and in the 
present he devotes himself to the further discussion 
of the same subjects, the period covered being the 
eighteenth century and the first half of the nine- 
teenth. The book displays an intimate acquaintance 
on the author’s part with rural England, and he has 
succeeded in investing what is usually considered a 
dry subject with much real interest. While his work 
appeals most strongly to agriculturists, the legal 
profession will find in it much valuable and instruc- 
tive information. The chapter discussing ‘* The 
Labor Question,” ‘*The Land Taxation and the 
Economists,” «* The Effects of Agricultural Progress 
on Legislation,” and «* The Emancipation of Labor” 
will be read with especial interest. Altogether the 


| book is a remarkable one, and well worthy a careful 


perusal. 


AMERICAN RAILROAD AND CORPORATION REPORTS. 
Vol. VII. Being a collection of the current 
decisions of the courts of last resort in the 
United States pertaining to the law of Railroads, 
private and municipal Corporations, including 
the law of Insurance, Banking, Carriers, Tele- 
graph and Telephone Companies, Building and 
Loan Associations, etc. Edited and annotated 
by Joun Lewis. E. B. Myers & Co., Chicago, 
1893. Lawsheep. $4.50 nev. 

We have heretofore expressed our appreciation 
of this excellent series of reports. The present 
volume is fully up to the standard of its predecessors, 
and Mr. Lewis in his selection of cases and his 
annotations displays good judgment and discrimina- 
tion. Over one hundred and thirty cases are re- 
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ported, covering almost every branch ot corporation 
laws. 


THE ANNUAL ON THE LAW OF REAL PROPERTY. 
Vol. II., 1893. Being a complete compendium 
of real estate law, embracing: all current case 
law, carefully selected, thoroughly annotated 
and accurately epitomized; comparative 
statutory construction of the laws of the 
several states; and exhaustive treatises upon 
the most important branches of the law of 
Real Property. Edited by TitcHman E. and 
EMERSON E. BaLLarp. The Ballard Publishing 
Co., Crawfordsville, Ind. Law sheep. $6.50. 


The Messrs. Ballard are doing a good work for 
the profession in preparing these annual volumes 
on the law of real property. Containing the most 
recent decisions as well as the statute law of all the 
states upon important subjects pertaining to real 
estate, they are exceedingly handy working tools 
for the busy lawyer. A vast amount of labor, and 
great care and discrimination have evidently been 
bestowed upon the work, and it should meet with 
the hearty approval of the profession. 


MISCELLANEOUS. 
MASSACHUSETTS, Irs HISTORIANS AND ITS HIsTorRy. 
An object lesson. By CHARLES FRANCIS ADAMS. 
Houghton, Mifflin & Co., Boston and New 
York, 1893. Cloth. $1.00. 


Mr. Adams appears in the rdle of an iconoclast 
of the first order in this little volume, and we fear 
many a Massachusetts man will hold up his hands 
in holy horror as he sees his cherished idols so ruth- 
lessly handled and torn from their lofty pedestals. 
The history of Massachusetts according to the author 
was certainly, for hard upon two centuries, black in- 
deed. Such a history of intolerance and persecution it 
would be hard to duplicate even in the palmy days of the 
Inquisition. Wholesale proscription ; frequent banish- 
ment under penalty of death in case of return ; the inflic- 
tion of punishments both cruel and degrading, amount- 
ing to torture, and regardless of the sex of those pun- 


ished ; the systematic enforcement of rigid conformity | 


through long periods of time;—all these are part 
of the record —and in these bad respects it is not 
apparent how the Massachusetts record differs from 
those of Spain or France or England. Mr. Adams 
has no patience with Massachusetts historians who, 
devoted to ‘ancestor worship,” have addressed 
themselves to their task in such a blind sense of 
filial devotion that their self-deception has been 
complete. No one will accuse Mr. Adams of any- 
thing of the kind. He does not hesitate to call a 








spade a spade, and even his own ancestors come in 
for unfilial treatment at his hands. The book is 


exceedingly interesting, and one lays it down with 


a sigh of relief that his lot was not cast with the 
early founders of the Commonwealth. 


SPEECHES AND ADDRESSES OF WILLIAM E. RUSSELL. 
Selected and edited by CuHarLes THEODORE 
RUSSELL, Jr., with an introduction by THomas 
WENTWORTH Hicocinson. Little, Brown & Co., 
Boston, 1894. Cloth. $2.50. 


Whatever may be one’s political affiliation, this 
collection of addresses by Massachusetts’ Ex-Gover- 
nor will receive a hearty welcome from every 
thoughtful reader. The author is respected and 
admired by both Republicans and Democrats, and 
his remarkable career demonstrates the high estima- 
tion in which he is held. In this volume a great 
number and a great variety of topics are discussed, 
and one cannot but be impressed by the manly, 
straight-forward manner in which they are uniformly 
treated. There are not many bursts of eloquence 
to be sure, and little superfluous rhetoric, but there 
is throughout a spirit of patriotism and _ sincerity 
which is positively captivating. One is at once 
convinced that the Governor is not talking for effect, 
but that his utterances are the result of a firm 
conviction. This, added to his wonderful persuasive 
powers, makes one almost ready to agree with what- 
ever he says. There is a vast amount of food for 
reflection for unprejudiced minds in these addresses, 


and we commend them to every fair-minded reader. 


The book is handsomely gotten up, but we are 
disappointed in the portrait which forms the frontis- 
piece. It fails to do the Governor justice. 


A Native or Winpy, and other Tales. By SaraH 
OrNE Jewett. Houghton, Mifflin & Co., Boston 
and New York. 1894. Cloth. $1.25. 


No writer appeals more strohgly to one’s sense 
of humor or to one’s tender sensibilities than Miss 
Jewett. The mixture of wit and pathos in her 
writings is indescribably captivating, and the col- 
lection of stories which makes up this volume shows 
the gifted author at her very best. The title story 
is a pathetic picture of the return of an old man who 
has made both name and fortune in the world, 
to his native village and his old friends. ‘+ Decora- 
tion Day ” and ‘* Jim’s Little Woman ” are both touch- 
ing stories, while New England rural life is charm- 
ingly depicted in «* The Passing of Sister Barrett,” 
«¢ Miss Esther’s Guest,” and «* The Flight of Betsey 
Lane.” It is a real pleasure to take up such a book 
for an hour’s recreation. 

















